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HIS is my first opportunity as President to address all of our members. At this 

beginning of a new Association year, we can be proud of the fact that our or- 
ganization is basically strong and demonstrably effective. Let’s look at the en- 
couraging evidence which proves this to be true. 


After thorough research and analysis by Association committees over several 
years, there evolved a year ago the Defense Research Institute dedicated to in- 
creasing the knowledge and improving the skills of defense lawyers. DRI’s mani- 
fest success has already been firmly established. Its up-to-the-minute news-letters 
and its excellent monographs, already published, are exceedingly useful. Many 
more such helpful tools for defense lawyers are in production. This is a product 
of Association effort which deserves the support of every member. 


Our JourNat has long been recognized as a superior legal periodical. With Bill 
Knepper’s selection at Montreal as President-Elect, his magnificent service as 
JournaL Editor came to an end. Choice of a new Editor who could maintain the 
high standards of our publication has not been easy. However, I am delighted to 
report that Kraft W. Eidman of Houston, Texas has accepted this responsibility. 
Few men combine the variety of talents which Kraft has demonstrated in prior 
Association assignments. The JouRNAL continues in good hands. 


Legislatures in many states were subjected last year to much proposed legisla- 
tion adverse to the public, inimical to the great insurance industry with which we 
are so closely affiliated, and in numerous instances dangerous to the American sys- 
tem of jurisprudence. In each state where this condition arose, a responsible com- 
mittee of defense attorneys was appointed by Denman Moody, as President of our 
Association, to resist such undesirable legislation. ‘The most eloquent testimonial 
to the effectiveness of this project is the fact that a minimum amount of such legis- 
lation was adopted. This-program will be actively pursued throughout the current 
year wherever the demand arises. 


The Association’s committee structure is in excellent shape and well organ- 
ized for this year’s activities. That this was inevitable was made abundantly clear 
when the incredible number of almost 600 of our members returned the Commit- 
tee Preference Sheets sent prior to appointment of this year’s committees. This 
amazing demonstration of active interest, supplemented by well-attended organi- 
zational meetings of most of our standing committees at Montreal, is a healthy 
guarantee of creditable and effective committee accomplishment during the 
current year. 


Besides all else, your Association has a strong and adequate membership com- 
posed of the leading defense lawyers of the United States and Canada. Last, but 
not least, we are sound financially. 


I am deeply grateful for the opportunity to serve as President of this fine or- 
ganization. I fully appreciate the responsibility it involves. You may be assured 
that I shall make every effort to discharge that responsibility. With the valuable 
assistance of the officers, the Executive Committee, the committee chairmen, and 
the membership at large, I have every confidence that our Association may look 
forward to another year of accomplishment. Your advice and recommendations 
to your President and other officers can help us attain that goal. 

PAYNE KARR 
President 
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ana 
E. A. Cowie, Hartford, Connecticut 
Frank X. Cull, Cleveland, Ohio 
C. A. DesChamps, San Francisco, California 
Gerold C. Dunn, Los Angeles, California 
Kraft W. Eidman, Houston, Texas 
Bernard J. Gallagher, Washington, D.C. 
Edward P. Gallagher, Indianapolis, Indiana 
Fred B. Gentry, Roanoke, Virginia 
J. A. Gooch, Fort Worth, Texas 
John S. Hamilton, Jr., Chicago, Illinois 
Wyatt Jacobs, Chicago, Illinois 
John W. Joanis, Stevens Point, Wisconsin 
William E. Knepper, Columbus, Ohio 
Edward W. Kuhn, Memphis, Tennessee 
R. Newell Lusby, New York, New York } 
Franklin J. Marryott, Boston, Massachusetts 
George W. Marsalek, St. Louis, Missouri 
Mark Martin, Dallas, Texas 
William F. Martin, New York, New York 
Robert T. Mautz, Portland, Oregon 
Stanley C. Morris, Charleston, West Virginia 
Leonard G. Muse, Roanoke, Virginia 
Paul J. McGough, Minneapolis, Minnesota 
Frederick J. Orth, Seattle, Washington 
Fred W. Perabo, Newark, New Jersey 
Thomas N. Phelan, Toronto, Canada ) 
Edward H. Schroeder, Skokie, Illinois 
Zane Grey Staker, Williamson, West Virginia 
Wayne E. Stichter, Toledo, Ohio 
David L. Tressler, Chicago, Illinois 
Willas L. Vermilion, Hartford, Connecticut 
George I. Whitehead, Jr., New York, New York 
George W. Yancey, Birmingham, Alabama 


Ex-Officio: Denman Moody, Houston, Texas 


George McD. Schlotthauer, Madison, Wisconsin 


FEDERAL RULES OF CIVIL PROCEDURE 


COMMITTEE 


Chairman: Josh H. Groce, San Antonio, Texas 
Vice-Chairman: Willis Smith, Jr., Raleigh, North 


Carolina 
Thomas G. Andrew, Baltimore, Maryland } 
Paul E. Beam, Indianapolis, Indiana 
Byrne A. Bowman, Oklahoma City, Oklahoma 
Wesley G. Carey, Miami, Florida 
Walter L. Catinna, Hartford, Kentucky 
Paul R. Connolly, Washington, D. C. 
John S. Cox, Jacksonville, Florida 
Mayo A. Darling, Concord, Massachusetts 
James A. Dixon, Miami, Florida 
Duke Duvall, Oklahoma City, Oklahoma , 
Ralph Elliott, Sherman, Texas 
James D. Fellers, Oklahoma City, Oklahoma 
Gibson Gayle, Jr., Houston, Texas 
John G. Gent, Erie, Pennsylvania 
Joseph W. Griffin, Chicago, Illinois 
Rex J. Hanson, Salt Lake City, Utah 
Paul H. Heineke, Chicago, Illinois 
Clarence W. Heyl, Peoria, Illinois ‘ 
Robert P. Hobson, Louisville, Kentucky 
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Herbert Horn, Atlantic City, New Jersey 
Clayton F. Jennings, Lansing, Michigan 
Richard A. Knudsen, Lincoln, Nebraska 

J. Lance Lazonby, Gainesville, Florida 
Samuel Levin, Chicago, Illinois 

Arthur Markowitz, York, Pennsylvania 
John H. Mordaunt, Minneapolis, Minnesota 
Charles W. Peckinpaugh, Jr., Toledo, Ohio 
Alton G. Pitts, Orlando, Florida 

Clyde C. Putnam, Jr., Des Moines, Iowa 
Emil C. Rassman, Midland, Texas 

Memory L. Robinson, Birmingham, Alabama 
William H. Schrader, Chicago, Illinois 
Frank K. Sloan, Columbia, South Carolina 
Joseph E. Stopher, Louisville, Kentucky 
Morris Tyler, New Haven, Connecticut 
Kenneth E. Ure, Fort Worth, Texas 
Joseph F. Weis, Sr., Pittsburgh, Pennsylvania 
H. Gayle Weller, Denver, Colorado 

Flavel A. Wright, Lincoln, Nebraska 


Ex-Officio: Wiley E. Mayne, Sioux City, Iowa 


FIDELITY AND SURETY INSURANCE 
COMMITTEE 


Chairman: J. Paul McNamara, Columbus, Ohio 
Vice-Chairman: Robert E. Leake, Jr., New Orleans, 


Louisiana 
Robert Lee Ager, Seattle, Washington 
Newton E. Anderson, Los Angeles, California 
Philip C. Barth, Buffalo, New York 
William H. Blackwell, Florence, South Carolina 
G. Arthur Blanchet, New York, New York 
Earl F. Boxell, Toledo, Ohio 
F. Fernandez Cuyar, San Juan, Puerto Rico 
Edward E. Dorsey, Atlanta, Georgia 
Walter W. Downs, Hartford, Connecticut 
John R. Eastman, Toledo, Ohio 
D. J. Fairgrave, Des Moines, Iowa 
John H. Hall, Dallas, Texas 
Earl L. Hamilton, Columbus, Ohio 
Arthur H. Hayum, New York, New York 
Egbert L. Haywood, Durham, North Carolina 
Thomas S. Jackson, Washington, D.C. 
R. Emmett Kerrigan, New Orleans, Louisiana 
J. Harry LaBrum, tweets agg Pennsylvania 
John B. Martin, Philadelphia, Pennsylvania 
John R. Matthews, Jr., Montgomery, Alabama 
E. B. McCahan, Jr., Baltimore, Maryland 
Robert M. Nelson, Memphis, Tennessee 
John J. O’Donnell, Morristown, New Jersey 
Laurence E. Oliphant, Jr., Cleveland, Ohio 
Arthur A. Park, San Francisco, California 
Remington Rogers, Tulsa, Oklahoma 
Wilson Sanders, Orlando, Florida 
George V. Sauter, Mansfield, Ohio 
Karl F. Schmidt, Kansas City, Missouri 
Alex W. Smith, Jr., Atlanta, Georgia 
William P. Smith, Lafayette, Tennessee 
William B. Somerville, Baltimore, Maryland 
William E. Suddath, Jr., Jackson, Mississippi 
Arthur J. Sullivan, Indianapolis, Indiana 
Mark N. Turner, Buffalo, New York 
James C. Watson, Corpus Christi, Texas 
Troward G. Wells, Pittsburgh, Pennsylvania 
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Marcus Abramson, New, York, New York 
Bibb Allen, Birmingham, Alabama 

John W. Baker, Knoxville, Tennessee 

E. Cage Brewer, Jr., Clarksdale, Mississippi 
Lawrence Burns, Jr., Coshocton, Ohio 
Fletcher B. Coleman, Bloomington, Illinois 
Homer M. Edwards, Ironton, Ohio 

Robert A. Fisher, Stevens Point, Wisconsin 
James D. Foliart, Oklahoma City, Oklahoma 
Lake J. Frazier, Roswell, New Mexico 
Frederick J. Green, Jr., Baltimore, Maryland 
John S. Hamilton, Jr., Chicago, Illinois 

J. T. Hammond, Benton Harbor, Michigan 
William H. Hazlitt, Denver, Colorado 
Jonn F. Jenswold, Madison, Wisconsin 
John A. Loomis, Los Angeles, California 
Arthur C. Mertz, Chicago, Illinois 

Arno J. Miller, Portage, Wisconsin 

G. Kenneth Miller, Richmond, Virginia 
Lawrence E. Mullally, Oakland, California 
William Nagle, Jr., San Mateo, California 
James C. Paine, West Palm Beach, Florida 
Donald T. Stant, Bristol, Virginia 

Walter A. Steele, Denver, Colorado 

Jerry O. Stephens, Youngstown, Ohio 
Berge C. Tashjian, Worcester, Massachusetts 
Wayne Veatch, Los Angeles, California 

T. Benjamin Weston, Baltimore, Maryland 
John H. Westover, Yuma, Arizona 

Max E. Wildman, Chicago, Illinois 
Richard L. Williams, Richmond, Virginia 
Lawson Worrell, Jr., Norfolk, Virginia 


Ex-Officio: Gordon R. Close, Chicago, Illinois 


FIRE AND INLAND MARINE INSURANCE 
COMMITTEE 


Chairman: John P. Gorman, Chicago, Illinois 
Vice-Chairman: Newton Gresham, Houston, Texas 


Charles G. Beach, LeRoy, Ohio 

Alfred C. Bennett, New York, New York 

Hugh L. Biggs, Portland, Oregon 

George W. Clarke, Seattle, Washington 

Vernon Coe, Dallas, Texas 

Thomas A. Ford, Albany, New York 

James M. Guiher, Clarksburg, West Virginia 

Ellis R. Herbon, Milwaukee, Wisconsin 

J. D. James, Kansas City, Missouri 

John J. Killea, New York, New York 

Edward A. Marks, Jr., Richmond, Virginia 

Francis E. Marsh, McMinnville, Oregon 

Joseph F. Murphy, New York, New York 

William A. Rembert, Jr., Dallas, Texas 

Sheldon S. Reynolds, Cleveland, Ohio 

William A. Rundle, Jr., Kansas City, Missouri 

Lewis W. Sanders, Kansas City, Missouri 

Carl J. Schumacher, Jr., New Orleans, Louisiana 

William L. N. Somerville, Toronto, Canada 

John F. Sutton, Jr., Austin, Texas 

Wesley M. Walker, Greenville, South Carolina 

Garl Watkins, Seattle, Washington 

Thomas Watters, Jr., New York, New York 

Thomas R. White, Jr., Philadelphia, Pennsyl- 
vania 

Marvin Williams, Jr., Birmingham, Alabama 


Ex-Officio: Wallace E,. Sedgwick, San Francisco, 


Frank M. Young, Birmingham, Alabama : d 
California 


Ex-Officio: E. A. Cowie, Hartford, Connecticut 


FINANCIAL RESPONSIBILITY COMMITTEE HOME OFFICE COUNSEL COMMITTEE 

Chairman: C. A. DesChamps, San Francisco, Cal- 
ifornia 

Vice-Chairman: Milton L. Baier, Buffalo, New York 


Chairman: John C. Graham, Hartford, Connecticut 
Vice-Chairman: Thomas P. Curtin, Reading, Penn- 
sylvania 
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Hamlet J. Barry, Jr., Denver, Colorado 

Virgil. Q. Cox, New York, New York 

Fred D. Cunningham, Shelby, Ohio 

Herbert F. Dimond, New York, New York 

Robert E. Early, Los Angeles, California 

Robert B. Ely, III, Philadelphia, Pennsylvania 

Paul R. Erickson, Detroit, Michigan 

W. Karl Faust, New York, New York 

Alanson R. Fredericks, New York, New York 

J. Douglas Fry, Richmond, Virginia 

E. E. Klaprat, Wausau, Wisconsin 

Charles E. Moul, LeRoy, Ohio 

Warren Nigh, Washington, D.C. 

Albert L. Plummer, Kansas City, Missouri 

Herman W. Reeder, Columbus, Ohio 

Mark O. Roberts, Springfield, Illinois 

Edward H. Schroeder, Skokie, Illinois 

Gordon H. Sweany, Seattle, Washington 
Ex-Officio: J. Kirby Smith, Dallas, Texas 


JOURNAL COMMITTEE 


Chairman: Gordon H. Snow, Los Angeles, California 
Vice-Chairman: William M. O'Bryan, Fort Lauder- 
dale, Florida 
Editor Emeritus: George W. Yancey, Birmingham, 
Alabama 
James P. Allen, Jr., Boston, Massachusetts 
Richard S. Gibbs, Milwaukee, Wisconsin 
Allan P. Gowan, Glens Falls, New York 
Josh H. Groce, San Antonio, Texas 
Thomas N. Phelan, Toronto, Canada 
Wayne Veatch, Los Angeles, California 
Thomas B. Whaley, Columbia, South Carolina 
Editor and Ex-Officio Member: Kraft W. Eidman, 
Houston, Texas 
Ex-Officio: William E. Knepper, Columbus, Ohio 


LIFE INSURANCE COMMITTEE 


Chairman: Rowland H. Long, Springfield, Massa- 
chusetts 
Vice-Chairman: Edward T. Post, New York, New 

York 

E. Clinton Bamberger, Jr., Baltimore, Maryland 

Henry E. Barksdale, Jackson, Mississippi 

David Bland, Houston, Texas 

K. Robert Bunten, Jr., Springfield, Massachu- 
setts 

Ben L. Burdick, Oklahoma City, Oklahoma 

Arthur Crownover, Jr., Nashville, Tennessee 

Peter J. Devine, Jr., Camden, New Jersey 

A. C. Epps, Richmond, Virginia 

Theodore J. Fraizer, Lincoln, Nebraska 

Eugene L. Freeland, San Diego, California 

J. Thomas Gurney, Jr., Orlando, Florida 

Paul S. Hudgins, Bluefield, West Virginia 

Stanley P. Hutchison, Evanston, Illinois 

Joseph F. Jennings, Miami, Florida 

Howard R. Klostermeyer, Charleston, West Vir- 


inia 

sieeeed B. Lang, Jr., Columbia, Missouri 

J. Marshall Leydon, Boston, Massachusetts 
Lawrence A. Long, Denver, Colorado 

Harry E. Marble, Cincinnati, Ohio 

Paul R. Mayer, Shreveport, Louisiana 2 
Beverly C. Moore, Greensboro, North Carolina 
Owen Rall, Chicago, Illinois 

Paul M. Roca, Phoenix, Arizona 

Hugh B. Rotchford, Los Angeles, California 
John H. Royster, Peoria, Illinois : 
Joseph R. Stewart, Kansas City, Missouri 
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Ralph M. Stockton, Jr., Winston-Salem, North 
Carolina 

Earl T. Thomas, Jackson, Mississippi 

Oscar L. Tompkins, Dothan, Alabama 

Milo J. Warner, Toledo, Ohio 

Erskine W. Wells, Jackson, Mississippi 

William K. Young, Los Angeles, California 
Ex-Officio: Denman Moody, Houston, Texas 


MALPRACTICE INSURANCE COMMITTEE 


Chairman: Pinkney Grissom, Dallas, Texas 
Vice-Chairman: William F. Martin, New York, New 
York 
Charles Belsan, Shelby, Ohio 
T. J. Blackwell, Miami, Florida 
Thomas Chandler, Tucson, Arizona 
Welborn B. Cody, Atlanta, Georgia 
Sidney E. Cook, Shreveport, Louisiana 
Robert E. Courtney, Jr., Hartford, Connecticut 
Goble D. Dean, Miami, Florida 
Ralph C. Dixon, Hartford, Connecticut 
E. Waller Dudley, Alexandria, Virginia 
Dudley O. Emmert, Manitowoc, Wisconsin 
William A. Foster, West Palm Beach, Florida 
William V. Gough, Rochester, New York 
Theodore R. Hainline, Fort Lauderdale, Florida 
Albert L. Harker, Marion, Indiana 
Richard A. Harvey, Detroit, Michigan 
Robert E. Hinchey, Dover, New Hampshire 
DeForrest Home, Los Angeles, California 
George L. Ingalls, Binghamton, New York 
Malcolm M. Kienzle, Canton, Ohio 
Robert E. LeCorgne, Jr., New Orleans, Louisi- 
ana 
David V. Martin, Detroit, Michigan 
Charles L. Mayer, Shreveport, Louisiana 
George I. Meisel, Cleveland, Ohio 
Clarence E. Mellen, New York, New York 
John A. Murray, Albany, New York 
Sidney P. McCord, Jr., Camden, New Jersey 
W. Percy McDonald, Jr., Memphis, Tennessee 
William P. O’Brien, Deluth, Minnesota 
Junior O’Mara, Jackson, Mississippi 
Robert F. Pfiffner, Chippewa Falls, Wisconsin 
Edmund W. Powell, Milwaukee, Wisconsin 
Ray J. Quinlivan, St. Cloud, Minnesota 
Robert J. Sheran, Mankato, Minnesota 
Wilhelm E. Shissler, Harrisburg, Pennsylvania 
Paul M. Shuford, Richmond, Virginia 
Clater W. Smith, Baltimore, Maryland 
Bruce R. Sullivan, Albany, New York 
Thomas W. Sullivan, Rochester, New York 
John J. Tarpey, New York, New York 
Ernest W. Welch, Panama City, Florida 
Ex-Officio: Wallace E. Sedgwick, San Francisco, Cal- 
ifornia 


MARINE INSURANCE COMMITTEE 


Chairman: Stanley B. Long, Seattle, Washington 
Vice-Chairman: William A. Porteous, Jr., New Or- 
leans, Louisiana 
Richard A. Anderson, Lake Charles, Louisiana 
Stuart B. Bradley, Chicago, Illinois 
Thomas E. Byrne, Jr., Philadelphia, Pennsyl- 
vania 
John T. Cooper, New Orleans, Louisiana 
Robert E. Coughlan, Jr., Baltimore, Maryland 
Donnell P. Davis, Jacksonville, Florida 
G. L. DeLacy, Omaha, Nebraska 
James A. Dixon, Jr., Miami, Florida 
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James B. Doak, Philadelphia, Pennsylvania 

Charles W. Donaldson, Windsor, Canada 

Warren M. Faris, New Orleans, Louisiana 

Louis C. Harris, Chattanooga, Tennessee 

T. Alexander Hickman, St. John’s, Nfld., Canada 

Roman T. Keenen, Cleveland, Ohio 

Leslie S. Lockett, Corpus Christi, Texas 

Wilder Lucas, St. Louis, Missouri 

Alex M. Miller, Des Moines, Iowa 

Clarence L. Mollison, Cleveland, Ohio 

B. Alston Moore, Charleston, South Carolina 

Thomas L. Morrow, Seattle, Washington 

J. Woodrow Norvell, Memphis, Tennessee 

‘Theodore J. O’Malley, Jr., Cleveland, Ohio 

John D. Peacock, Detroit, Michigan 

Lucian Y. Ray, Cleveland, Ohio 

Philip J. Schneider, Cincinnati, Ohio 

J. Vincent Smith, Schenectady, New York 

M. Harvey Weil, Corpus Christi, Texas 
Ex-Officio: Walter Humkey, Miami, Florida 


MEMBERSHIP ELIGIBILITY COMMITTEE 


Chairman: Wayne E. Stichter, Toledo, Ohio 
Vice-Chairman: Sanford M. Chilcote, Pittsburgh, 
Pennsylvania 
Alvin R. Christovich, New Orleans, Louisiana 
Lester P. Dodd, Detroit, Michigan 
Clarence W. Heyl, Peoria, Illinois 
A. Frank O’Kelley, Tallahassee, Florida 
Edward B. Raub, Jr., Indianapolis, Indiana 
Walter O. Schell, Los Angeles, California 
Ex-Officio: Denman Moody, Houston, Texas 


MEMORIAL COMMITTEE 


Chairman: F. B. Baylor, Lincoln, Nebraska 
Vice-Chairman: Pat H. Eager, Jr., Jackson, Mississip- 


ora P. Hayes, Milwaukee, Wisconsin 
L. Duncan Lloyd, Chicago, Illinois 

John S. Lord, Chicago, Illinois 

Walter R. Mayne, St. Louis, Missouri 
Joseph A. Spray, Los Angeles, California 
Paul C. Sprinkle, Kansas City, Missouri 
George W. Yancey, Birmingham, Alabama 


NUCLEAR ENERGY COMMITTEE 


Chairman: R. Crawford Morris, Cleveland, Ohio 
Vice-Chairman: Richard C. Wagner, New York, New 
York 
Herbert L. Bloom, Chicago, Illinois 
John D. Cartano, Seattle, Washington 
Edward D. Crocker, Cleveland, Ohio 
James B. Donovan, New York, New York 
Robert B. Ely, III, Philadelphia, Pennsylvania 
James A. Howard, Norfolk, Virginia 
Francis L. Kenney, Jr., St. Louis, Missouri 
George A. Kuittinen, Los Angeles, California 
R. Crawford Morris, Cleveland, Ohio 
Robert S. McKenzie, Kansas City, Missouri 
Harry P. Thomson, Jr., Kansas City, Missouri 
R. A. Wilson, Amarillo, Texas 
Ex-Officio: Harley J. McNeal, Cleveland, Ohio 


PRACTICE AND PROCEDURE COMMITTEE 


Chairman: Edward J. Kelly, Des Moines, Iowa 
Vice-Chairman: Clarence H. Campbell, Seattle, 
Washington 
Paul F. Ahlers, Des Moines, Iowa 


Francis R. Bannen, Wisconsin Dells, Wisconsin 

Lloyd E. Boas, St. Louis, Missouri 

J. Kenneth Bradley, Bridgeport, Connecticut 

Don W. Burington, Mason City, Iowa 

Clyde C. Cross, Baraboo, Wisconsin 

Claude B. Cumming, Los Angeles, California 

James Dempsey, White Plains, New York 

—" T. Dupree, Jr., Raleigh, North Caro- 
ina 

John Eckler, Columbus, Ohio 

William W. Evans, St. Louis, Missouri 

W. A. Griffis, Jr., San Angelo, Texas 

Frank D. Hamilton, Dodgeville, Wisconsin 

Don J. Hanson, Salt Lake City, Utah 

Jack Hebdon, San Antonio, Texas 

William M. Howell, Jacksonville, Florida 

William L. Howland, Portsmouth, Ohio 

Rudolph Janata, Jr., Columbus, Ohio 

Joseph W. Jarrett, Los Angeles, California 

Earl S. Jones, Jr., Albany, New York 

George Kahin, Seattle, Washington 

John T. Keenan, Providence, Rhode Island 

Richard L. Kirtland, Los Angeles, California 

John L. Laskey, Washington, D.C. 

R. Stanley Lawton, Indianapolis, Indiana 

Francis E, Marshall, Philadelphia, Pennsylvania 

James W. Mehaffy, Beaumont, Texas 

Willis C. Moffatt, Boise, Idaho 

Neal P. McCurn, Syracuse, New York 

Francis H. Patrono, Washington, Pennsylvania 

Claude S. Scurry, Reidsville, North Carolina 

Dan H. Shell, Jackson, Mississippi 

Samuel S. Smalkin, Baltimore, Maryland 

Douglas Stripp, Kansas City, Missouri 

Paul L. Wilbert, Pittsburg, Kansas 

Tom L. Yates, Chicago, Illinois 


Ex-Officio: Gordon R. Close, Chicago, Illinois 


SENIOR ADVISORY COMMITTEE 


Chairman: Charles E. Pledger, Jr., Washington, D.C. 


F. B. Baylor, Lincoln, Nebraska 

Forrest A. Betts, Los Angeles, California 

G. Arthur Blanchet, New York, New York 
Alvin R. Christovich, New Orleans, Louisiana 
Milo H. Crawford, Detroit, Michigan 

J. Roy Dickie, Winter Park, Florida 

Lester P. Dodd, Detroit, Michigan 

Pat H. Eager, Jr., Jackson, Mississippi 

J. A. Gooch, Fort Worth, Texas 

Gerald P. Hayes, Milwaukee, Wisconsin 
John A. Kluwin, Milwaukee, Wisconsin 

L. Duncan Lloyd, Chicago, Illinois 

Walter R. Mayne, St. Louis, Missouri 
Denman Moody, Houston, Texas 

Stanley C. Morris, Charleston, West Virginia 
Paul J. McGough, Minneapolis, Minnesota 
Joseph A. Spray, Los Angeles, California 
Wayne E. Stichter, Toledo, Ohio 

Lowell White, Denver, Colorado 

George W. Yancey, Birmingham, Alabama 


WORKMEN'S COMPENSATION AND 


UNEMPLOYMENT INSURANCE COMMITTEE 


Chairman: V. C. Enteman, Newark, New Jersey 
Vice-Chairman: Noel S. Symons, Buffalo, New York 


Robert W. Alexander, Galveston, Texas 
William McHardy Berson, Orlando, Florida 
Edward M. Boddington, Kansas City, Missouri 
Charles T. Bunting, Mount Holly, New Jersey 
Howell Cobb, Beaumont, Texas 
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Clarence R. Conklin, Chicago, Illinois 

Charles L. Cornelius, Jr., Nashville, Tennessee 
John R. Couch, Oklahoma City, Oklahoma 
Allen Cox, Jr., Memphis, Tennessee 

J. Carlisle DeHay, Jr., Dallas, Texas 

Burt DeRieux, Atlanta, Georgia 

Ellis R. Diehm, Cleveland, Ohio 

George M. Ethridge, Jr., Meridian, Mississippi 
William Fisher, Jr., Pensacola, Florida 

Robert G. Fraser, Omaha, Nebraska 

Harry T. Gray, Jacksonville, Florida 

Harry L. Greene, Atlanta, Georgia 

James O. Haley, Birmingham, Alabama 

J. H. Hansbrough, Tampa, Florida 

William S. Henley, Hazelhurst, Mississippi 
Hans J. Holtorf, Jr., Gering, Nebraska 
William P. Jamieson, Lansing, Michigan 
Daniel E. Klein, Baltimore, Maryland 

John E. Linster, Wausau, Wisconsin 

FE. R. Mills, Jr., Ocala, Florida 
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Douglas McKay, Jr., Columbia, South Carolina 
G. T. Owen, Jr., Baton Rouge, Louisiana 
Randall D. Palmer, Pittsburg, Kansas 
Alfred M. Porth, Baltimore, Maryland 

M. M. Roberts, Hattiesburg, Mississippi 
Ashley St. Clair, Boston, Massachusetts 

W. E. Shissler, Harrisburg, Pennsylvania 
Alex F. Smith, Jr., Shreveport, Louisiana 
Robert H. Steedle, Atlantic City, New Jersey 
A. Millard Taylor, Camden, New Jersey 
Royce R. Till, Houston, Texas 

William Tinker, Wichita, Kansas 

H. Hurlburt Tomlin, Camden, New Jersey 
Warren C. Tucker, Utica, New York 

Edwin H. Underwood, Jr., Miami, Florida 
Harold T. VanDyke, Kansas City, Missouri 
A. J. Waechter, Jr., New Orleans, Louisiana 
William B. Weisell, Indianapolis, Indiana 


Ex-Officio: James P. Allen, Jr., Boston, Massachu- 


setts 








New York Mid-Winter Luncheon 


The nineteenth annual mid-winter cocktail party and luncheon for all 
members of the Association and their families and guests will be held on 
Saturday, January 27, 1962, at the Hotel Plaza, 59th Street and 5th Avenue, 


New York, with the reception starting at 12:00 noon and the luncheon start- 


ing at 1:00 o’clock p.m. 


As usual, notices will be mailed to all members in New York, New Jer- 
sey, Pennsylvania and Connecticut. Others desiring to attend should write 


to Chairman Price H. Topping, 50 Union Square, New York 3, New York, 


for reservations. 


Serving with Mr. Topping on the permanent committee on arrange- 


ments are Milton L. Baier and Ernest W. Fields. 
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Biographical Sketches Of Newly Elected Officers 


President 


PAYNE Karr, 1411 Fourth Avenue Building, Sc- 
attle 1, Washington. Born Seattle, Washington, Feb- 
ruary 15, 1909. Married Susan H. Fitch, February 2, 
1933; two daughters, Mrs. Robert L. Manlowe and 
Cindy; two sons, Bob and Bill. Received A.B., Uni- 
versity of Washington, 1929; LL.B. George Washing- 
ton University, 1932; admitted to practice 1932. 
Member of firm of Karr, Tuttle, Campbell, Koch & 
Granberg. Member of American, Washington State 
and Seattle Bar Associations; Fellow of the Ameri- 
can College of Trial Lawyers; American Judicature 
Society; Phi Delta Phi; Order of the Coif. Member 
of I.A.1.C. since 1938. 


President-Elect 


WittiaM E. Knepper, 150 East Broad Street, Col- 
umbus 15, Ohio. Born Tiffin, Ohio, October 25, 
1909. Legal education, Ohio State University and 
Columbus College of Law. Admitted to Ohio Bar 
1933. Married January 13, 1933 to Lucille Witten; 
two children, Richard Scott and Bonne Lee. Mem- 
ber of firm of Knepper, White, Richards, Miller & 
Roberts. Fellow, American College of Trial Lawyers. 
Member: American, Ohio State (executive commit- 
tee, 1951-54) and Columbus (president, 1947-48) 
Bar Associations; Ohio Bar Examining Committee, 
1945-50 (chairman, 1950); Exchange Club (past 
president and past district governor); Pi Kappa 
Alpha; Board of Directors, Columbus Area Chamber 
of Commerce, 1958- ; St. Mark’s Episcopal Church. 
Editor, INsuURANCE COUNSEL JOURNAL, 1955-61; Direc- 
tor, The Defense Research Institute, Inc. Chairman, 
Ohio Underground Parking Commission, 1955-58. 
Chairman, Franklin County Court House Annex 
Building Commission, 1946-54. Chairman, Board of 
Directors, The Ohio Bar Title Insurance Co. Hon- 
orary Member, Supreme Council 33°, Northern 
Masonic Jurisdiction. Member of I.A.1.C. since 
1935. 


Vice President 


James P. ALLEN, Jr. 175 Berkeley Street, Boston, 
Massachusetts, General Attorney of Liberty Mutual 
Insurance Company. Born Brooklyn, New York, 
March 20, 1907. Graduated St. John’s University, 
Brooklyn, New York; LL.B. 1928. Admitted to New 
York Bar 1929, Massachusetts Bar, 1938. Joined legal 
staff of Liberty Mutual as trial attorney in New 
York in 1932, transferred to Home Office Legal staff 
in 1938. Married; three sons. Member: Delta Theta 
Phi; Weston Golf Club; Webhannet Golf Club; 
Wellesley Club; Boston, Massachusetts, New York 
and American Bar Associations. Member of I.A.1.C. 
since 1949. 


Executive Committee 


Gorpon R. Ciose. Born Chicago, Illinois, 1906. 
Legal education John Marshall Law School, LL.B., 
1932. Admitted to Illinois bar 1932. Member of 
firm of Lord, Bissell & Brook. Fellow, American Col- 
lege of Trial Lawyers; Member: Society of Trial 
Lawyers of Chicago (past president; The Law Club 
of Chicago; Chicago (Board of Governors 1958-60) 
and American Bar Associations. Member of I.A.1.C. 
since 1951. 


Witey E. Mayne, 1109 Badgerow Building, Sioux 
City 1, lowa. Born Sanborn, Iowa, January 19, 1917. 
Married Elizabeth Dodson, January 5, 1942. One 
daughter, Martha; two sons, Wiley E., Jr., and John. 
Harvard College S.B. 1938, Harvard Law School and 
Iowa Law School J.D. 1941, Phi Delta Phi. Special 
Agent, FBI, 1941-43. Lieutenant (j.g.) USNR 1943- 
46. Partner in firm of Shull, Marshall, Mayne, 
Marks & Vizintos; member Executive Council, Junio: 
Bar Conference of ABA 1949-52; Board of Governors, 
lowa State Bar Association, 1950, 1958- ; Commis- 
sioner of Uniform State Laws from Iowa, 1956-60; 
Fellow, American College of Trial Lawyers; Na- 
tional Association of Railroad Trial Counsel; Mem- 
ber of 1.A.1L.C. since 1952. 


WaLtace E. Sepcwick, born September 23, 1908; 
admitted to bar 1937, California. Preparatory edu- 
cation, University of California (A.B., 1930); legal 
education, Southwestern University (LL.B., 1936) . 
Member of firm of Sedgwick, Detert, Moran & 
Arnold, 100 Bush Street, San Francisco 4, California. 
Lecturer on Trial Practice and Techniques in the 
University of California Continuing Education of 
the Bar Program, and at Hastings Law School. 
Member: Bar Association of San Francisco; The 
State Bar of California; American Bar Association; 
Fellow, American College of Trial Lawyers. Mem- 
ber of I.A.1.C. since 1948. 


Editor 


Krart W. Erman, 8th Floor, Bank of the South- 
west Building, Houston 2, Texas. Born Liberty 
Hill, Texas, January 17, 1912. Married Julia Mary 
Bell, August 31, 1940; three sons, Greg, Dan and 
John. Preparatory education, Rice University and 
University of Texas (A.B. and LL.B., 1935); ad- 
mitted to practice in Texas, 1935; admitted to 
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Weingand, Tipton, Kendig & Stockwell 
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Journal Subscription Price Increased 


By order of the Executive Committee the subscription price of the 
INSURANCE COUNSEL JOURNAL has been increased to $15.00 a year effective 
January 1, 1962. All paid subscriptions commencing after that date and alli 
renewal subscriptions will be at the new rate. Single issues published in 


January, 1962, and thereafter will be priced at $3.75 each. 


This change is required because of increased publication costs and is 


the first change in the JouRNAL’s subscription price since July, 1952. 


Members of the International Association of Insurance Counsel are not 
affected by this price increase. As in the past, a member’s dues include his 


subscription to the INSURANCE COUNSEL JOURNAL. 














ee 





October, 1961 


INSURANCE COUNSEL JOURNAL 


Page 511 


CURRENT DECISIONS 


Recent decisions of the courts dealing with insurance and negligence 
law and practice are included in these pages. Journal readers are 
asked to send in digests of such rulings. Unreported cases dealing 
with novel questions are especially desired. Members of I1.A.1.C. 
should submit their contributions to their State Editors. 


tb Edited by 


Ca 


AUTOMOBILE INSURANCE— 
FAILURE TO SERVE INSURER IN 
UNINSURED MOTORIST ACTION 
FATAL DEFECT 


Creteau v. Phoenix Assurance Company of 
New York, 119 S.E.2d 336 (Va., 1961) 


In an action against insurer which issued 
policy containing uninsured motorist en- 
dorsement, plaintiff passenger alleged that 
insurer issued policy covering automobile in 
which he was riding as a passenger; that she 
obtained judgment against one Rawls, an 
uninsured motorist, in the amount of 
$5,000; that the amount remained unpaid 
inasmuch as Rawls was without effects; that 
the insurer had actual notice of time, date 
and place of the trial well in advance of it 
and that it had its representative and coun- 
sel in court during the trial of the case but 
he did not participate therein; that on the 
date the action was instituted against Rawls 
the plaintiff, through her attorney, re- 
quested the clerk of the court to issue proc- 
ess to be served on the insurer pursuant to 
the Virginia Uninsured Motorist Act but 
that the clerk refused to issue the process 
because he thought it improper. The in- 
surer demurred on the ground that the 
plaintiff had not complied with the act in 
that process was not actually served on the 
insurer as required. The Supreme Court of 
Appeals of Virginia affirmed the action of 
the lower court sustaining the demurrer 
holding that the language of the act requir- 
ing the service of such process is clear, une- 
quivocal and mandatory, being a condition 
precedent to the benefit to the statute. The 
plaintiff contended that the insurer had 
waived service of a copy of the process upon 
it since it had actual notice of the pendency 
of the action and had a legal representative 


R. Harvey CHAPPELL, JR. 
Richmond, Virginia 


present at the trial. The court concluded 
that this was not enough to constitute a 
waiver of service of process. 


AUTOMOBILE INSURANCE— 
FINANCIAL RESPONSIBILITY ACT 
DOES NOT INVALIDATE PASSENGER 
HAZARD EXCLUSION 


Mooradian v. Canal Insurance Company, 
130 So.2d 915 (Ala., 1961) 


Canal Insurance Company brought suit 
for declaratory judgment against its insured, 
insured’s driver and third parties who had 
filed suit against the insured and insured’s 
driver for damages as a result of wrongful 
death. Canal had issued an auto liability 
policy which provided “such insurance as 
afforded by this policy for bodily injury 
liability * * * shall comply with the pro- 
visions of the motor vehicle financial re- 
sponsibility law of any state or province 
which shall be applicable * * *”. The poli- 
cy provided, however, by endorsement that 
“such insurance as is afforded by the policy 
for Bodily Injury Liability does not apply 
to Bodily Injury including death resulting 
therefrom, sustained by any person while 
in or upon, entering or alighting from the 
automobile”. This latter endorsement was 
referred to as a “passenger hazard excluded” 
endorsement. When suit was filed by the 
third party administratrix of the estate of 
the decedent, the insured and the driver 
called on Canal to defend and Canal tried 
unsuccessfully to get a non-waiver agree- 
ment executed and also advised the insured 
that he should employ his own counsel. No 
appearance being filed for the insured, how- 
ever, Canal filed a demurrer on the last day 
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before the insured would have been in de- 
fault. In the declaratory judgment action 
the trial court entered judgment for Canal 
and on appeal this action was affirmed by 
the Supreme Court of Alabama. The court 
held that the policy involved not having 
been issued in compliance with the finan- 
cial responsibility act, the act had no in- 
fluence or application and the “passenger 
hazard excluded” endorsement was valid 
and binding. The court further held that 
the filing of the demurrer (at which time 
Canal specifically informed the insured that 
it did so without waiving any of the policy 
provisions) did not estop Canal from set- 
ting up the “passenger hazard excluded” 
endorsement or denying coverage. (Con- 
tributed by James E. Clark, Birmingham, 
Alabama, State Editor for Alabama) 





AUTOMOBILE INSURANCE— 
LOADING AND UNLOADING 
CLAUSE CONSTRUED 


Commercial Standard Ins. Co. v. New 
Amsterdam Cas. Co., 131 So.2d 182 (Ala., 
1961) 


Ellis was in the nursery business and his 
agent in selling his products was Ross. Mr. 
and Mrs. Richard purchased shrubbery 
from Ross and Ross delivered the articles to 
the Richard automobile, placing part of the 
articles in the trunk and the remainder on 
the floor of the automobile. Ross remained 
beside the open door of the automobile for 
a period of three or four minutes conversing 
with Mrs. Richard and at the close of the 
conversation, as a convenience for Mrs. 
Richard, proceeded to close the car door 
as a result of which the Richards’ infant 
daughter suffered injuries to the fingers of 
her right hand. Commercial Standard was 
auto liability carrier for Richard and New 
Amsterdam had comprehensive general pol- 
icy coverage for Ellis. New Amsterdam 
brought suit for declaratory judgment 
claiming that Ellis was entitled to coverage 
under the loading and unloading provision 
of Commercial Standard’s policy and the 
trial court held that Commercial Standard 
did have primary coverage. On appeal, the 
Supreme Court of Alabama reversed, hold- 
ing that there was no coverage under Com- 
mercial Standard’s policy since the loading 
operation was complete when the goods 
were placed in the automobile and that the 
automobile was not at the time of the acci- 
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dent being “used” within the meaning of 
that term in Commercial Standard’s policy. 
“The closing of the door was an independ- 
ent act entirely outside the act of loading 
the purchased articles and the term cannot 
be extended to bring the accident within 
the coverage of Commercial’s policy.” Com- 
pare Allstate Insurance Company v. Valdez, 
190 F. Supp. 893 (E.D. Mich., 1961), 28 
Ins. COUNSEL J. 334 (July, 1961). (Contrib- 
uted by James E. Clark, Birmingham, Ala- 
bama, State Editor for Alabama) 


AUTOMOBILE INSURANCE— 
“NON-OWNED AUTOMOBILE” 
CONSTRUED 


Carr v. Home Indemnity Company, 170 A. 
2d 588 (Pa., 1961) 


Home Indemnity issued its policy of au- 
tomobile insurance to Carr. Carr was in- 
volved in an accident while operating an 
automobile owned by her brother who re- 
sided at the same address. As a result of that 
accident claims were made against Carr and 
Carr requested Home Indemnity to defend 
her against these claims but Home Indem- 
nity refused to do so upon the ground that 
at the time of the accident there was no 
coverage under the terms of its policy. Carr 
instituted a declaratory judgment suit 
against Home Indemnity requesting that 
the court enter a decree that the insurance 
policy was in full force and effect and ex- 
tended to her full coverage at the time of 
the collision. From a decree for Home In- 
demnity, Carr appealed contending that 
the definition of “non-owned automobile” 
as contained in the policy was ambiguous, 
it being defined as “an automobile or trailer 
not owned by or furnished for the regular 
use of either the named insured or any rela- 
tive, other than a temporary substitute au- 
tomobile.” On the principle that where an 
exception or exclusion in a policy is ambig- 
uous she urged that such ambiguity should 
be resolved against the insurer. The Su- 
preme Court of Pennsylvania, affirming the 
action of the lower court, held that the term 
“non-owned automobile” is clearly defined 
in the policy as not including an automobile 
driven by the insured but owned by a rela- 
tive and that there was no ambiguity. To 
hold otherwise, would be rewriting the in- 
surance policy for the parties which the 
court felt it could not do. The court fur- 
ther commented that, followed to its logical 
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conclusion, the insured’s contention would 
claim coverage under one policy for all au- 
tomobiles regularly used by the named in- 
sured and, therefore, a family with four au- 
tomobiles would require only one policy 
for which one automobile policy premium 
was paid. Justices Cohen and Bok dissented. 


CHAIN COLLISIONS— 

LIABILITY OF TWO OR THREE 
DEFENDANTS FOR SUCCESSIVELY 
INFLICTED INJURIES 


Maddux v. Donaldson, 108 N.W.2d 33 


(Mich., 1961) 


Modern high speed automobile traffic 
has increased the problem regarding liabil- 
ity and damages to a plaintiff injured in 
successive collisions. In this case plaintiff's 
car was struck first by defendant D’s auto- 
mobile approaching from the opposite di- 
rection at a high speed when it skidded over 
on plaintiff's side of the road. A few sec- 
onds later defendant B, following plaintiff, 
collided with plaintiff's automobile. All 
three cars were extensively damaged and 
plaintiff and his wife and daughter were 
seriously injured. Each plaintiff dismissed 
as to defendant D, apparently because of 
the insolvency of his insurance carrier. The 
trial court then directed verdicts and or- 
dered the cases dismissed as to defendant B 
because of lack of proof as to what, if any, 
plaintiff's injuries were caused by the sec- 
ond collision. The Supreme Court of Mich- 
igan, in a 5 to 3 decision, reversed, holding 
that if under the proofs the injuries may be 
allocated within reasonable certainty to 
each separate collision, then the damages 
will be awarded accordingly. However, if 
the triers of fact find that they cannot as- 
certain the amount of damages each defend- 
ant has caused, they are authorized to assess 
plaintiff's entire damages against any one 
or all of the defendants on the ground that 
they have inflicted “a single indivisible in- 
jury”. In a vigorous dissenting opinion, 
Justice Carr took the position that the con- 
clusion reached in the instant case is incon- 
sistent with the general rule that liability 
may not be imposed in a tort action of this 
character unless the injuries for which the 
recovery of damages is allowed resulted 
proximately from the wrongful conduct of 
the defendant so required to respond. He 
further observed: “This might well result 
in forcing a defendant to assume the burden 
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of showing liability of one of his co-defend- 
ants in order to avoid a judgment against 
himself’. (Contributed by Laurent K. Var- 
num, Grand Rapids, Michigan, State Editor 
for Michigan) . 


CONFLICT OF LAWS— 
LOUISIANA DIRECT ACTION 
STATUTE HELD TO BE 
PROCEDURAL 


Penny v. Powell, 347 S.W.2d 601 
1961) 


An accident resulting in the death of 
plaintiffs’ son occurred in Louisiana and 
suit was brought in Texas joining the Trav- 
elers Indemnity Company as co-defendant, 
the plaintiffs having specifically pleaded 
the Louisiana Direct Action Statute. There- 
fore, the sole question before the Texas 
court was whether the Direct Action Stat- 
ute of Louisiana is enforceable in Texas in 
a suit of this nature. The Supreme Court ot 
Texas held that the Louisiana Direct Ac- 
tion Statute insofar as it provides for join- 
der of a liability or indemnity insurance 
company with the insured in tort cases is 
procedural rather than substantive. There- 
fore, applying the well-settled conflict of 
laws rule that matters of procedure are 
governed by the law of the forum, the court 
concluded that under Texas law there could 
be no such joinder in tort action. For a sim- 
ilar ruling see Cook v. State Farm Mutual 
Insurance Company, 128 So.2d 363 (Miss., 
1961). (Contributed by John S. Hamilton, 
Jr., Chicago, Illinois) 


(Tex., 


DAMAGES— 
AWARDS FOR WRONGFUL 
DEATH REDUCED 


McFarlan v. Illinois Central Railroad Com- 
pany, 127 So.2d 183 (La., 1961) 


In an action by a widow in her own be- 
half and for the use and benefit of her mi- 
nor children to recover for the wrongful 
death of her husband, a $15,000 judgment 
for the widow was increased to $46,422.70 
by the Louisiana Court of Appeals. On ap- 
peal the Supreme Court of Louisiana 
amended the judgment of the court of ap- 
peals so as to reduce the widow’s award to 
$20,000, the court having commented that 
the increase “appears to have resulted pri- 
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marily from the application of a mathe- 
matical formula developed in three deci- 
sions of intermediate appellate courts,” 
which formula the Supreme Court of Louisi- 
ana disapproved, the question of amount 
being impossible of determination upon any 
scientific basis or within a mathematical 
certainty or exactitude. (Contributed by 
Alvin R. Christovich, Jr., New Orleans, 
Louisiana, State Editor for Louisiana). 


Stuck v. Western Maryland Railway Com- 
pany, 193 F. Supp. 533 (W.D. Pa., 1961) 


In an action for the death of plaintiff's 
wife the jury returned a verdict in the 
amount of $86,000. The United States Dis- 
trict Court for the Western District of Penn- 
sylvania, on defendant’s motion, held the 
award to be excessive and reduced it to 
$20,000. The court observed that from the 
record it appeared only that plaintiff's wife 
was a healthy girl of sixteen years who had 
been married three weeks before her death, 
there being nothing else in the record to 
support the verdict. Consequently, any 
award of damages was based on sheer spec- 
ulation without regard to any realistic ap- 
proach to the problem. The court then re- 
viewed several other cases stating the awards 
which had not appeared to be excessive and, 
while recognizing that such cases did not 
solve the speculative difficulties always 
present in determining proper compensa- 
tion to be allowed, nevertheless, they did 
delineate an area of recovery to which the 
court may refer in reaching its conclusion. 
The court then concluded that an award in 
excess of $20,000 would be unjustified. 
(Contributed by Frank W. Woodhead, Los 
Angeles, California, State Editor for Cali- 
fornia). 


EVIDENCE— 

IMPROPER USE OF MEDICAL 
JOURNAL ARTICLE IN 
CROSS-EXAMINATION 


Wall v. Weaver, 358 P.2d 1009 (Colo., 
1961) 


In a personal injury action, although the 
issues of liability and damages were sub- 
mitted to the jury, there was no serious 
doubt that the accident was caused by the 
negligence of the defendant and the case 
was tried, almost in its entirety, upon the 
issue of damages. Accordingly, the evidence 
of the medical experts was of major and 
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critical importance. In the conduct of the 
defense of the case, defendant’s counsel 
sought to establish that the plaintiff had ex- 
aggerated her symptoms and that although 
injured, her condition did not constitute 
extensive or serious permanent disability. 
To this end a medical expert was called by 
the defendant to give his opinion and on 
cross-examination plaintiff's counsel per- 
sisted in asking a series of questions, all ob- 
jected to, calculated to get before the jury 
the contents of an article in the American 
Journal of Medicine. The article had not 
been relied upon by the medical expert 
and was emphatically repudiated by him 
because “‘a great deal of it has been called 
sheer nonsense.”” Notwithstanding the doc- 
tor’s answers concerning the article, plain- 
tiff’s counsel persisted in framing leading 
questions in an attempt to convey to the 
jury portions of or the substance of such 
article following which there was a jury ver- 
dict in the amount of $15,850. On appeal, 
the Supreme Court of Colorado reversed 
the judgment and remanded the cause for a 
new trial on the question of damages. The 
court observed that Colorado decisions do 
not permit the use of medical writings, not 
relied on by the expert, during cross-ex- 
amination. A physician who bases his opin- 
ion upon certain medical works may be 
cross-examined thereupon for the purpose 
of showing his error and in contradicting 
his testimony but it is not proper cross-ex- 
amination to refer to a medical authority 
when the witness has based his opinion up- 
on his experience and has not recognized 
and accepted the authority in question. 





EVIDENCE— 
MATHEMATICAL FORMULA FOR 
MEASURING PAIN AND SUFFERING 


Yates v. Wenk, 109 N.W.2d 828 (Mich., 
1961) 


In an action in which plaintiff allegedly 
sustained injuries as a result of a rear end 
automobile collision, the jury returned a 
verdict for the plaintiff upon which judg- 
ment was entered by the trial court. The 
defendant appealed contending, among oth- 
er things, that the plaintiff’s lawyer, in his 
argument to the jury, suggested a mathe- 
matical formula to aid in the defermination 
of damages for pain and suffering. The 
Supreme Court of Michigan concluded that 
such argument was not objectionable, the 
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court being of the opinion that “juries au- 
tomatically discount ‘lawyer talk’ to some 
degree”. Compare Pennsylvania Railroad 
Company v. McKinley, 288 F.2d 262 (6 Cir., 
1961) , wherein the United States Court of 
Appeals for the Sixth Circuit declined to 
make a choice between the so-called Botta 
Rule [Botta v. Brunner, 138 A.2d 713 (N. 
J., 1958)] and those authorities holding to 
the contrary. The court observed that al- 
though defendant’s motion for a new trial 
averred that the verdict was excessive, no 
such claim was made on appeal and, there- 
fore, the court found it unnecessary to an- 
nounce the procedural blueprint to be fol- 
lowed in all future trials. 





EXCESS LIABILITY— 

INSURER HELD LIABLE UPON 
APPLICATION OF BAD FAITH 
THEORY 


Harris v. Standard Accident and Insurance 
Company, 191 F. Supp. 538 (S.D.N.Y., 
1961) 


Plaintiff, trustee in bankruptcy of in- 
sureds, brought suit to recover damages for 
insurer’s refusal, allegedly in bad faith, to 
settle a personal injury action brought 
against the insureds. The limit of the poli- 
cy was $10,000 and the jury verdict was 
$105,000 upon which judgment was entered. 
The United States District Court for the 
Southern District of New York, applying 
the bad faith theory of liability, held the 
insurer liable for the excess. The evidence 
disclosed that at various settlement confer- 
ences the insurer’s counsel indicated that 
he knew “he couldn’t win” but he had no 
authority to contribute any more than 
$5,000, these conferences having taken place 
before the court in the trial of the personal 
injury action; that insurer’s attitude was 
that it had nothing whatsoever to gain from 
a settlement approximating the policy lim- 
its and nothing to lose by going to trial for 
it would under no circumstances be com- 
pelled to pay more than $10,000; that the 
insureds were never informed that a settle- 
ment within policy limits was possible; and 
that by reason of the financial condition of 
the insureds, they being insolvent, the re- 
covery of a substantial amount from them 
was unlikely. Reviewing the foregoing evi- 
dence and applying the established criteria 
under the bad faith theory the court held 
that the insurer was liable for the excess. 
The court further held that in this instance 
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in view of the insolvency of the insureds it 
was not necessary that they have actually 
paid the judgment before being entitled to 
bring suit against the insurer. (This case 
is On appeal). 


FEDERAL COURT— 

ACTION DISMISSED AFTER TRIAL 
FOR LACK OF JURISDICTIONAL 
AMOUNT 


Lynn v. Smith, 193 F. Supp. 887 (W.D. Pa., 
1961) 


In an action for damages for malicious 
prosecution, the jury returned a verdict in 
favor of the plaintiff against three of the 
five defendants remaining in the case at 
the time of trial, the verdict being in the 
amount of $2,100. The plaintiff having 
been adjudged to be entitled to recover less 
than the sum or value of $10,000 and there 
being no set-off or counterclaim involved, 
the plaintiff was denied costs and, in addi- 
tion, all record costs were imposed against 
the plaintiff. On post-trial motions the 
defendants’ motion for judgment n. o. v. 
the court concluded that all of the evidence 
was insufficient in law to form a basis for 
a verdict for the plaintiff and, in addition, 
that there was the lack of requisite jurisdic- 
tional amount. The United States District 
Court for the Western District of Virginia 
held that the action would be dismissed, 
even after trial, where it appeared that the 
plaintiff had never been entitled to recover 
the jurisdictional amount and that the 
claim had been colorable for the sole pur- 
pose of conferring diversity jurisdiction. 
The court gave careful consideration in its 
opinion to the plaintiff's contentions and 
the evidence thereon as to damages and the 
court was satisfied to a certainty that from 
the proofs offered by the plaintiff at the 
trial of his case, he was never entitled to re- 
cover the jurisdictional amount and that 
this evidence required the dismissal of this 
civil action even after the case had been 
tried. (Contributed by John G. Gent, Erie, 
Pennsylvania) . 





FEDERAL COURTS— 
PRE-TRIAL PROCEDURE 


Link v. Wabash Railroad Company, 291 
F.2d 542 (7 Cir., May 26, 1961) 


The United States Court of Appeals for 
the Seventh Circuit has affirmed the action 
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of a United States District Court in dismiss- 
ing plaintiff's suit for failure of plaintiff's 
counsel to appear in court for a scheduled 
pre-trial conference. It was contended that 
dismissal was unnecessarily harsh and that 
“it was neither necessary nor proper to visit 
the sin of the lawyer upon his client”. How- 
ever, the majority of the court held that 
the character or the degree of the sanction 
is within the discretion of the trial court 
and, in the particular case, there was no 
abuse of such discretion. Judge Schnacken- 
berg dissented. 

Padovani v. Bruchhausen, F.2d 


(2 Cir., July 31, 1961) 


A United States District Court precluded 
the plaintiff's use at trial of any lay testi- 
mony except plaintiff and his wife, any ex- 
pert testimony or any evidence “on the is- 
sue of liability in either negligence or breach 
of warranty” because plaintiff's pre-trial 
statement on three occasions failed to enum- 
erate witnesses to be used and did not de- 
tail claims of law. By a divided court the 
United States Court of Appeals for the Sec- 
ond Circuit reversed holding that the order 
of the lower court was sweeping in its man- 
date amounting to a penalty of a drastic 
nature “inflicted upon a litigant for what 
at most is an error or dereliction of his law- 
yer”. In a vigorous dissenting opinion, 
Judge Dawson disagreed with the majority 
opinion which seemed “to indicate that a 
court may not, in a pre-trial conference, di- 
rect the parties to submit written statements 
setting forth the facts the parties will seek 
to prove at the trial and the legal theory or 
theories on which they will attempt to pred- 
icate a recovery.” Also, in Judge Dawson's 
view, the majority opinion “seems to indi- 
cate that failure to comply with the court’s 
directions may not properly be met with a 
preclusion order.” 


FEDERAL TORT CLAIMS ACT— 
NEUSTADT RULING REVERSED BY 
UNITED STATES SUPREME COURT 


United States v. Neustadt, i. 3. 
6 L. ed. 2d 614, 81 S. Ct. 1294 (1961) 


In United States v. Neustadt, 281 F.2d 
596 (4 Cir., 1960), 28 INs. CouNsEL 
J. 9 (January, 1961), it was held that 
purchasers of a dwelling improperly ap- 
praised by F.H.A. appraiser could recover 
damages occasioned by the negligence of 
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such appraiser under the Federal Tort 
Claims Act. On appeal, the United States 
Supreme Court reversed and entered judg- 
ment for the United States Government 
holding that the claim is one “arising out 
of * * * misrepresentation” within the 
meaning of the Federal Tort Claims Act 
and hence, was not actionable. Mr. Justice 
Douglas dissented. 


LIABILITY— 

VEHICLE OWNER NOT LIABLE FOR 
NEGLIGENCE OF THIEF OR OTHER 
PERSON NOT AUTHORIZED TO 
OPERATE VEHICLE 


Parker and Parker Construction Co. v. Mor- 
ris, 346 S.W.2d 922 (Tex., 1961) 


A tractor owner was sued for property 
damage as the result of some unknown 
third party’s having driven the tractor 
against the plaintiff's house. The tractor 
had been stopped with the switch cut off, 
the vehicle in gear and parked in such a 
manner that it could not roll or cause any 
damage. The tractor did not have a key 
ignition switch or other safety-locking de- 
vice. The Court of Civil Appeals of Texas 
held that any negligence of the tractor own- 
er in failing to equip the tractor with a key 
ignition switch or other safety device to pre- 
vent unauthorized persons from using it 
and render it inoperable when left unat- 
tended was not the proximate cause of the 
injuries to the house which the tractor had 
run against and, hence, judgment was ren- 
dered for the defendant tractor owner. 





LIABILITY INSURANCE— 
DELAY IN GIVING NOTICE 
RELIEVES INSURER 


Hachmeister, Inc. v. Employers Mut. Lia- 
bility Ins. Co., 169 A.2d 769 (Pa., 1961) 


Employer had a liability insurance poli- 
cy with Employers Mutual. While the poli- 
cy was in force an employee was injured 
when a heavy radiator fell off the wall 
striking him. Representatives of the em- 
ployer knew of the accident and, after con- 
ducting a preliminary investigation, con- 
cluded that the employer was not at fault. 
The accident occurred on October 21, 1949, 
and the employer did not notify the insurer 
until May 24, 1950. The Supreme Court of 
Pennsylvania held that the “reasonable no- 
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tice clause” is designed to enable an insurer 
to investigate the circumstances of an acci- 
dent while the matter is fresh in the minds 
of all and to be able to make a timely de- 
fense against any claim filed, and, there- 
fore, a contract requiring that notice be 
given to the insurer within a reasonable 
time will be strictly enforced. Under the 
circumstances, the court had no hesitancy 
in ruling that in the absence of extenuating 
circumstances, more than five months was 
an unreasonable delay in giving notice. The 
mere fact that the employer concluded, after 
a superficial investigation, that it was not 
liable for the injury, did not excuse the de- 
lay in reporting the accident. (Contributed 
by Frank W. Woodhead, Los Angeles, Cali- 
fornia, State Editor for California) . 





LIFE INSURANCE— 

DEATH OF FUGITIVE FROM 
JUSTICE RESISTING ARREST WAS 
NOT ACCIDENTAL WITHIN 
TERMS OF POLICY 


Smith v. Combined Insurance Company of 
America, 120 S.E.2d 267 (Va., 1961) 


Insurer issued policy on life of one Smith, 
benefits to be paid in the event of death ef- 
fected by accident. Smith became a fugi- 
tive from justice on a charge of murder and 
on the day of his death, while resisting ar- 
rest, took refuge in a barn. The law enforce- 
ment officers surrounded the building and 
undertook to enter the barn whereupon 
they were fired upon and one of the officers 
was seriously wounded. In an attempt to 
cause Smith to vacate the barn tear gas pro- 
jectiles were discharged through the door 
and windows and during this operation the 
barn caught fire and was burned. After the 
fire the body of Smith was found and identi- 
fied. The plaintiff beneficiary contended 
that Smith’s death was the result of an acci- 
dent within the terms of the policy. After 
a jury verdict for the plaintiff the trial 
court set aside the verdict and entered final 
judgment for the defendant insurer. On ap- 
peal, the Supreme Court of Appeals of Vir- 
ginia affirmed the action of the trial court 
holding that the insured’s death did not re- 
sult from an accident, relying upon the 
principle that if the insured voluntary pro- 
vokes or is the aggressor in an encounter 
and knows, or under the circumstances 
should reasonably anticipate, that he will 
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be in danger of death or great bodily harm 
as a natural or probable consequence of his 
act or course of action, his death or injury 
is not caused by an accident within the 
meaning of such a policy. The instant policy 
contained no provision exempting liability 
for death resulting from “violation of law” 
but the court observed that even here the 
weight of authority is that an insured who 
is killed or injured under such circum- 
stances and as a direct result of his own 
criminal acts has not suffered an accident. 


MALPRACTICE ACTION— 
STATUTE OF LIMITATIONS 
COMMENCES TO RUN WHEN 
COURSE OF TREATMENT ENDS 


Borgia v. City of New York, 216 N.Y.S.2d 
897 (1961) 


In an action based on acts of malpractice 
alleged to have taken place in a municipal 
hospital, the City of New York contended 
that the plaintiff did not comply with the 
statute requiring that in any case founded 
upon tort where notice of claim is required 
as a condition precedent to the commence- 
ment of the action against a public corpor- 
ation, such notice of claim shall be given 
ninety days after the claim arises. There 
were a number of different acts of malprac- 
tice on varying dates commencing with the 
infant’s entry in the hospital on October 
10, 1956, the last such act of malpractice al- 
leged to have taken place on November 25, 
1957. However, the infant was not dis- 
charged until February 14, 1958, and on 
April 10, 1958, notice of claim was served 
on the City of New York. Thus, the ques- 
tion before the court was a determination 
of when the claim arose and when the nine- 
ty days started to run within which the no- 
tice of claim had to be filed on behalf of 
the plaintiff. After reviewing various au- 
thorities the court concluded that the stat- 
ute of limitations against malpractice starts 
to run when a course of treatment ends 
without regard to whether there have been 
negligent acts throughout the course of the 
treatment. Similarly, the ninety days with- 
in which the claim had to be filed on behalf 
of the plaintiff with the City of New York 
started to run February 14, 1958, the day 
the infant was discharged from the munici- 
pal hospital and, therefore, the claim was 
filed well within the prescribed time. 
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MOTOR VEHICLES— 
COLORADO SAFETY 
RESPONSIBILITY LAW HELD 
UNCONSTITUTIONAL 


People v. Nothaus, 363 P.2d 180 (Colo., 
1961) 


Nothaus was tried and convicted for driv- 
ing a motor vehicle while under a suspen- 
sion order issued by the State Motor Ve- 
hicle Department, Nothaus having failed 
to deposit security as required by the Colo- 
rado safety responsibility law. By a divided 
court the Supreme Court of Colorado 
held that the requirement of the safety re- 
sponsibility law that there be suspension 
of the license of each operator and all regis- 
trations of each owner of motor vehicles 
involved in an accident in which there is 
personal injury or $50 or more property 
damage, unless such person deposits se- 
curity, does not protect public safety, health, 
morals or welfare, denies the operator due 
process and, therefore, is unconstitutional. 
Justices Doyle and McWilliams dissented. 


NEGLIGENCE— 

CUSTOMER’S CONTRIBUTORY 
NEGLIGENCE PRECLUDES 
RECOVERY IN SLIP AND 

FALL ACTION 


Gall v. Great Atlantic & Pacific Tea Com- 
pany, 120 S.E.2d 378 (Va., 1961) 


Plaintiff customer brought suit against 
A. & P. to recover damages alleged to have 
arisen by reason of the negligence of A. & 
P. while she was in its store as an invitee. 
The jury returned a verdict for the defend- 
ant, on which the trial court entered judg- 
ment, and the plaintiff appealed contend- 
ing, among other things, that the trial court 
had erred in giving an instruction on con- 
tributory negligence. From the evidence it 
appeared that the plaintiff entered an A. 
& P. Supermarket and while in the produce 
department she slipped and fell as a result 
of stepping on some grapes lying on the 
floor. She did not look at the floor before 
stepping on the grapes and was unable to 
state how many there were. On appeal she 
argued that she had the right to assume, in 
the absence of warning, that the defendant 
had performed its duty to keep the prem- 
ises in a reasonably safe condition for her 
visit and she was not required to be on the 
lookout for obstacles or objects in passage- 
ways or aisles. The Supreme Court of Ap- 
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peals of Virginia held that the duty of the 
defendant A. & P. was to exercise reasonable 
care to keep its premises in a reasonably 
safe condition and to warn persons invited 
to use its premises of dangers which are 
known to it and are unknown to the invitee, 
but that such warning is not required where 
the condition is open and obvious and is 
patent to a responsible person exercising or- 
dinary care for his own safety. The court 
observed that the defendant A. & P. was not 
an insurer of the plaintiff's safety and that 
while it is true the plaintiff was not required 
to look constantly at.the floor, she was not 
relieved of the duty to exercise ordinary care 
for her own safety and she could not blind- 
ly walk into a dangerous condition which 
is open and obvious to a person who exer- 
cises ordinary care. Accordingly, an instruc- 
tion on contributory negligence was prop- 
er. 


NEGLIGENCE— 

MINORS HELD TO ADULT 
STANDARDS OF CARE WHEN 
OPERATING AUTO, AIRPLANE 
OR POWER BOAT 


Dellwo v. Pearson, 109 N.W.2d 859 (Minn., 
1961) 


Plaintiffs sued for injuries allegedly re- 
ceived due to the negligence of a twelve 
year old defendant in driving a power boat 
behind a boat in which plaintiffs were fish- 
ing so that the power boat propeller caught 
a fishing line causing the rod to jerk and 
the reel to disintegrate. The trial court 
instructed the jury that the defendant was 
to be judged by the standard of care of a 
child of similar age rather than that of a 
reasonable man and this was one of the 
questions in issue on appeal following a 
general verdict for the defendant. The Su- 
preme Court of Minnesota reviewed the 
rationale of the instruction and concluded 
that while minors are entitled to be judged 
by standards commensurate with their age, 
experience and wisdom when engaged in ac- 
tivities appropriate to their age, experience 
and wisdom, it would be unfair to the pub- 
lic to permit a minor in the operation of a 
motor vehicle, for example, to observe any 
other standards of care and conduct than 
those expected of all others. Accordingly, 
the court held that in the operation of an 
automobile, airplane or power boat, a mi- 
nor is to be held to the same standard of 
care as an adult. 
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NEGLIGENCE— 
SWIMMER’S $473,000 AWARD 
REVERSED 


Biltmore Terrace Associates v. Gegan, 137 
So.2d 631 (Fla., 1961) 


A minor guest of a hotel and his father 
brought suit for injuries received by the 
minor guest when he dove off a four foot 
wall at the edge of the ocean and was per- 
manently injured when he struck bottom. 
The evidence revealed that the ocean side 
of the patio-pool area of the hotel was en- 
closed by a wall and that on the day of the 
accident the pool was closed because of bad 
weather, hence, no life guard on duty nor 
any other person of authority present to 
oversee the recreation area. The minor 
guest and a companion climbed over the 
wall, stood on the slanted edge of the oppo- 
site side of the wall and dove into the ocean, 
which, because of the wind and tide, 
splashed against the bulkhead which was 
the east end of the patio-pool area. The 
minor guest and his father were awarded 
$473,000 (the amount not appearing in the 
reported case) and, on appeal, the District 
Court of Appeal of Florida reversed. The 
appellate court held that the trial court was 
under duty to direct a verdict for the de- 
fendant by reason of the failure of the plain- 
tiff to show negligence on the part of the 
hotel owner and for the further reason that 
the minor guest was guilty of contributory 
negligence. The court commented that in- 
asmuch as negligence grows out of a breach 
of duty, it must first be determined the duty 
which the hotel owed to its guests. The 
court concluded that this duty was to exer- 
cise all ordinary and reasonable care and 
prudence to have and maintain the place 
and all appliances intended for the use of 
its patrons in a reasonably safe condition 
for all ordinary, customary and reasonable 
uses to which they might be put by pa- 
trons and to use ordinary and reasonable 
care for the safety of its patrons, but the 
hotel is not an insurer of the safety of its 
patrons. There is no presumption of neg- 
ligence on the part of the operator of a re- 
sort merely on the showing that an injury 
has been sustained by one rightfully on his 
premises. Further, the failure of the mi- 
nor guest to “perceive that which would be 
obvious to him upon the ordinary use of 
his own senses” amounted to contributory 
negligence on his part as a matter of law. 
Judge Milledge dissented. (Contributed 
by F. E. Gotthardt, Miami, Florida). 
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STATUTE OF LIMITATIONS— 
RESIDENT MOTORIST LEAVING 
STATE DOES NOT TOLL STATUTE 


Hammel v. Bettison, 107 N.W.2d 887 
(Mich., 1961) 


Defendant, in an automobile accident 
case, was a resident of Michigan at the time 
of the accident. Some two years later de- 
fendant moved to Louisiana. The statute 
of limitations of Michigan provides that ab- 
sence from the state shall toll the statute. 
The non-resident motor vehicle statute pro- 
vides for substituted service on a non-resi- 
dent motorist. In response to a plea of the 
statute of limitations the plaintiff con- 
tended that the statute had been tolled and 
that there was no break in the continuity of 
the action upon issuance of alias summonses 
which ultimately resulted in service upon 
the Secretary of State of Michigan under 
the non-resident motor vehicle statute. The 
trial court upheld the plea of statute of lim- 
itations being of the opinion that the con- 
tinuity of the law suit was broken and that 
the period of limitations was not suspended 
during the defendant’s absence from Michi- 
gan. The Supreme Court of Michigan, af- 
firming the action of the lower court, held 
that during the two years the defendant 
lived in Michigan personal service could 
have been made upon her and when she 
moved to Louisiana service could have been 
made by service upon the Secretary of State 
“with the same legal force if served personal- 
ly within the State”. Accordingly, during 
the entire three year period of limitation, 
it was possible to make service and suit 
thereafter was barred. (Contributed by 
Laurent K. Varnum, Grand Rapids, Michi- 
gan, State Editor for Michigan) . 


WORKMEN’S COMPENSATION— 
NO PRESUMPTION THAT 
UNEXPLAINED FALL AROSE OUT 
OF EMPLOYMENT 


Nielsen v. Industrial Commission, 109 N. 
W.2d 483 (Wis., 1961) 


Anna Nielsen worked as a chambermaid 
at a hotel and while going to the hotel from 
the hotel laundry where she had had her 
lunch she fell and injured her left hand. At 
the hearing on her application for work- 
men’s compensation she testified that she 
did not know how or why she happened to 
fall. The Industrial Commission dismissed 
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the application for compensation and on 
appeal the Supreme Court of Wisconsin af- 
firmed this action. The court held that 
every applicant has the burden of proving 
all facts essential to the recovery of compen- 
sation and that if the applicant fails to meet 
such burden of proof, the application must 
be denied. Part of that burden of proof is 


INSURANCE COUNSEL JOURNAL 





October, 1961 


establishing that the accident causing the 
injury arose out of the employment. The 
so-called “positional risk doctrine”, as ap- 
plied in Wisconsin, does not embrace with- 
in its ambit all falls on the employer’s prem- 
ises and, consequently, no valid presump- 
tion can arise that an unexplained fall arises 
out of the employment. 
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Reviewing the LAW REVIEWS 


ROBERT J. NORDSTROM* 
Columbus, Ohio 


EVIDENCE AND PROCEDURE 


The June 1961 issue of the Vanderbilt 
Law Review is a symposium on procedure 
and evidence in honor of Professor Edmund 
M. Morgan. All trial lawyers should read 
this issue from cover to cover for its authors 
include many of the outstanding evidence 
and procedure men in this country; indeed, 
all lawyers would learn much of our legal 
system by studying some of these articles. 
For example, one of the articles compares 
the probability theory and the standard of 
proof. The ideas expanded in its twenty- 
plus pages apply to most (if not all) of the 
“fact decisions” made by lawyers, whether 
or not they try cases. 

Perhaps the oddest thing about this sym- 
posium is that it contains an article by Pro- 
fessor Morgan. This appears, say the edi- 
tors, for two reasons: (1) so that he would 
not know of this special issue and (2) “more 
important, .... no symposium on this sub- 
ject could pretend to be complete without 
an article by this man.” We agree. 

No attempt can be made to summarize 
these twelve lead articles. The best that can 
be done in this review is to list their titles 
and authors: 


Practical Difficulties Impeding Reform 
in the Law of Evidence 
Edmund M. Morgan 


The Hearsay System: Around and 
Through the Thicket 
John M. Maguire 


Judicial Notice—Excerpts Relating to the 
Morgan-Wigmore Controversy 
John T. McNaughton 


The Moment of Truth: Probability The- 
ory and Standards of Proof 
V. C. Ball 


*Associate Dean and Professor of Law, College 
of Law, Ohio State University. 


Routine Bifurcation of Jury Negligence 
Trial: An Example of the Questionable 
Use of Rule Making 

Jack B. Weinstein 


Vicarious Admissions and the Uniform 
Rules Judson F. Falknor 


Hickman v. Jencks—Jurisprudence of the 
Adversary System Edward W. Cleary 

Rochin and Breithaupt in Context 
James R. Richardson 


The Objective and Function of the Com- 
plaint: Common Law—Codes—Federal 
Rules Fleming James, Jr. 


The Theory of Criminal Discovery and 
the Practice of Criminal Law 
David W. Louisell 


The Next Step: Uniform Rules for the 
Courts of Appeals Milton D. Green 


Federal Jurisdiction in Personam of Cor- 
porations and Due Process 
Thomas F. Green, Jr. 


14 Vanderbilt Law Review 725-986. 


Vanderbilt University 
School of Law 
Nashville 5, Tennessee 
$2.00 per issue 


THE ADVOCATE AND A STANDARD 
OF ETHICS 


Much is being written and even more is 
being said about “new” and “higher” stand- 
ards of ethics for the trial lawyer. The 
author (a Professor of Law at the University 
of Texas) states his position clearly: stand- 
ards should be established authoritatively; 
an attempt to pressure advocates into fol- 
lowing non-authoritative standards “is im- 
proper .... and should not be condoned.” 
A non-authoritative oath is included and 
discussed. 
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The article contains some ideas that will 
interest trial lawyers. Thode, The Ethical 
Standard for the Advocate, 39 Texas L. Rev. 
575-600. 


Texas Law Review,Inc. 
University of Texas Law School 
Austin, Texas 

$2.50 per issue 


TORTS OF CHILDREN 


Insurance counsel may want to refresh 
their recollection of the law of parental lia- 
bility for the torts of their children. This 
problem assumes new importance with the 
growth of the recent “package” homeown- 
er’s liability policy. These policies general- 
ly cover personal liability and define “in- 
sured” so that children under 21 years of 
age may be covered. This comment will 
act as a quick review of the problems and 
provide a ready reference to the recent cases 
which have attempted answers. 

The comment begins with the familiar 
common-law rule which generally refused 
to grant immunity to infants for their tor- 
tious activity. In addition, there “has been 
no common-law recognition of any vicarious 
liability of a parent, as such, for the torts of 
his child.” Some of the exceptions to this 
common-law rule are discussed but the main 
thrust of this comment covers: 


1. Vicarious liability by statute. Twenty 
states are listed as having statutes im- 
posing liability on parents for the tor- 
tious acts of their children. The pur- 
pose of these statutes and some scanty 
evidence of their effect are discussed. 

. Liability apart from the parental re- 
lationship. <A very brief three para- 
graph discussion of agency, ratifica- 
tion, and encouragement is included. 

3. Parents’ personal liability. Subdivi- 
sions of this section cover (1) danger- 
ous instrumentalities, (2) non-danger- 
ous instrumentalities, and (3) power of 
control. 

4. Operation of motor vehicles. This sec- 
tion will be of interest to casualty in- 
surance counsel, but again it is only a 
brief summary of the complex prob- 
lems which arise. Included are two 
pages discussing the family purpose 
doctrine. 


NO 


This subject could easily—and probably 
should—be treated in much more detail. 
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Here, however, is a quick survey of area. 
The Liability of the Parent for the Tort 
of the Child (Comment) , 28 University of 
Kansas City Law Review, 183-205. 


Law Review 

University of Kansas City 
Kansas City 10, Missouri 
$1.75 per issue 


VENUE IN THE FEDERAL COURTS 


The Gulf Oil case (1947) recognized the 
doctrine of inconvenient forum in the fed- 
eral courts. A year later, Congress passed 
$1404 (a) : 


For the convenience of parties and wit- 
nesses, in the interest of justice, a district 
court may transfer any civil action to any 
other district or division where it might 
have been brought. 


In 1959, an article appeared in the INsur- 
ANCE COUNSEL JOURNAL (26 INs. COUNSEL J. 
117) discussing the factors considered in de- 
termining the motion to transfer. This ar- 
ticle in the spring (1961) issue of the Uni- 
versity of Miami Law Review supplements 
the earlier article in this Journal. 

Six questions are ably answered in this re- 
cent article: 


(1) What is transfer? 

(2) Has transfer under §1404(a) _ re- 
placed forum non conveniens? 

(3) What are the factors involved in 
granting or denying transfer? 

(4) To what court may an action be 
transferred? 

(5) What procedures are involved in 
having an action transferred? 

(6) What avenues are available for ap- 
pellate review of transfer orders? 


The discussion of the third question con- 
tains a full citation to recent cases. It also 
lists 17 factors which antedate Gulf Oil but 
which are applicable to §1404 (a) transfers 
under the phrase “interest of justice”. In 
this connection, the paragraphs on Hoff- 
man v. Blaski (363 U.S. 335) should be 
read by lawyers who have the problem of a 
$1404 (a) transfer. The author’s conclusion 
is that the section now has received a re- 
stricting construction and that Congress 
should amend it to liberalize its effect. If 
he is correct in his conclusion and if Con- 
gress does not liberalize §1404 (a), then 
plaintiffs will continue relatively free in 
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their choice of forum. (See the article in 
61 Colum. L. Rev. 902, cited below under 
Procedure, analyzing the necessity of person- 
al jurisdiction over defendant in the trans- 
feror court as a prerequisite to transfer; see 
also the comment in 36 Ind. L. J. 344, cited 
below under Procedure, discussing the Blas- 
ki case.) Masington, Venue in the Federal 
Courts—The Problem of the Inconvenient 
Forum, 15 University of Miami Law Re- 
view 237-257. 


Law School 

University of Miami 
Coral Gables 46, Florida 
$1.50 per issue 


THE FORGOTTEN SPONGE AND 
THE STATUTE OF LIMITATIONS 


A student comment deals with this case: 
During an operation, Dr. X leaves a foreign 
substance in Mr. A’s wound. Mr. A does 
not discover the substance until after the 
number of years found in the applicable 
statutory period has expired. The comment 
answers the question: When does the stat- 
ute of limitations begin to run in a “foreign 
substance” case. 

The author states that the “general rule” 
begins the statutory period in a malpractice 
action at the time the foreign substance is 
introduced into the human body. However, 
the following exceptions are discussed: con- 
tract recovery (can plaintiff phrase his pe- 
tition in terms of quasi-contract rather than 
tort?), the doctrine of continuing negli- 
gence, the idea that the operation is not 
complete until all appliances have been re- 
moved, fraudulent concealment (must 
there be knowledge on the part of the doc- 
tor?) , and the discovery doctrine. The For- 
gotten Sponge and the Statute of Limita- 
tions (Comment), 1 Washburn Law Jour- 
nal 257-273. 


Washburn University 
Law School 

Topeka, Kansas 

$2.00 per issue 


PERSONAL INJURY AWARDS— 
A SURVEY 


The May issue of the Cleveland-Marshall 
Law Review contains nine articles survey- 
ing the size of recent personal injury 
awards. The type of injuries covered are: 
head, eye, ear, back, spine, arm, hand, and 
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leg. Also included are whiplash and burn 
damage. This reference to several scores of 
cases may be valuable to the trial lawyer. 
10 Cleveland-Marshall Law Review 193- 
301. 


Cleveland-Marshall Law School 
1240 Ontario Street 

Cleveland 13, Ohio 

$1.75 per issue 


INSURANCE ANTITRUST 
EXEMPTION 


This article explores two rather specific 
problems: 


1. What degree of state regulation is re- 
quired, under the McCarran-Ferguson 
Act, to exclude application of the 
federal antitrust laws? 

2. To what extent have the states actually 
achieved the requisite degree of regu- 
lation? 


Discussion of these problems is presented 
in the background of the South-Eastern Un- 
derwriters case which held that the business 
of insurance transacted across state lines 
was interstate commerce and subject to fed- 
eral antitrust laws. The McCarran-Fergu- 
son Act, of course, returned to the states 
much of this regulatory power. 

The main thrust of the article then seeks 
answers to the two questions posed above. 
As to the first, the author concludes that 
the states must at least: (1) have legislation 
which parallels the federal antitrust laws as 
to coverage; (2) establish adequate adminis- 
trative agencies to administer and enforce 
these laws; and (3) have provision for bring- 
ing suitable proceedings and for enforcing 
the applicable decrees. 

In answering the second question, the 
author discusses weaknesses in current state 
rate regulations (vague standards, rating 
bureau domination, deviations, independ- 
ent filings, unscientific rate-making proced- 
ures, and inadequate staff), tie-in sales, and 
possible solutions under present law. This 
article (with its 249 footnotes) should be 
read by insurance counsel. Wiley, Pups, 
Plants and Package Policies—or the Insur- 
ance Antitrust Exemption Re-examined, 6 
Villanova Law Review 281-352. 


Villanova University 
School of Law 
Villanova, Pennsylvania 
$1.50 per issue 
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ARTICLES AND COMMENTS 


The titles of additional law review writ- 
ings are listed below for the lawyer who may 
have the specific problem in his office: 


). Federal 


EVIDENCE 


. Collateral Estoppel as Applied to State- 


ments made by Attorneys at a prior 
Trial Between the Same Parties (Com- 
ment) , 21 Md. L. Rev. 130-138 (Mary- 
land Law Review, Inc., Redwood and 
Greene Streets, Baltimore 1, Md.) . 


. Cross-Examination of Witnesses (Au- 


thor: Earl T. Thomas), 32 Miss. L. J. 
241-255 (Mississippi Law Journal, Uni- 
versity, Miss.) . 


INSURANCE 


. Presumption of Death in Life Insurance 


Cases (Comment), 14 Univ. of Fla. L. 
Rev. 85-89 (Room 116, Law Build- 
ing, Univ. of Florida, Gainesville, Fla.). 


. Employee Life Insurance Furnished by 


the Employer as Mitigating Damages 
Against the Employer in an Action for 
Wrongful Death, 15 Wyo. L. J. 232-257 
(Univ. of Wyoming College of Law, 
Laramie, Wyo.). 


. Liability Insurance: Recovery of Puni- 


tive Damages (Comment) , 14 Okla. L. 
Rev. 220-222 (Univ. of Oklahoma Col- 
lege of Law, Norman, Okla.) . 


JURISDICTION 


Jurisdiction: Problems In- 
volved in the Discretionary Use of the 
Abstention Doctrine (Comment) , 1961 
Wis. L. Rev. 450-466 (Univ. of Wiscon- 
sin Law School, Madison, Wis.). 


MEDICINE 


. Medical Literature for Lawyers (Au- 


thor: William J. Curran), 47 Va. L. Rev. 
666-673 (Virginia Law Review, Clark 
Memorial Hall, Charlottesville, Va.) . 


. Justifiable Abortion—Medical and Le- 


gal Foundations (Author: Eugene 
Quay) , 49 Geo. L. J. 395-538 (George- 
town Univ. Law Center, 506 E. Street, 
N. W., Washington 1, D. C.). 


PROCEDURE 


. Separation of Issues of Liability and 


Damages in Personal Injury Cases 
(Comment) , 46 Iowa L. Rev. 815-831 
(State Univ. of Iowa College of Law, 
Iowa City, Iowa). 
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Designation of Defendants by Fictitious 
Names—Use of John Doe Complaints 
(Comment), 46 Iowa L. Rev. 773-785 
(State University of Iowa College of 
Law, Iowa City, Iowa). 

Some Aspects of the Merger of Law and 
Equity (Author: John L. Garvey), 10 
Catholic Univ. of America L. Rev. 
59-74 (Catholic Univ. of America Law 
Review, Washington 17, D.C.). 
Efficient (Author: 
Charles E. Clark), 8 U.C.L.A. L. Rev. 
489-496 (Univ. of California School of 
Law, Los Angeles, Calif.) . 


. Summary Judgment for Plaintiffs in 


Negligence Actions in New York, 25 
Albany L. Rev. 278-288 (Albany Law 
School, 80 New Scotland Ave., Albany 
8, N. Y.). 

Transfer in the Federal Courts in The 
Absence of Personal Jurisdiction (Com- 
ment), 61 Colum. L. Rev. 902-920 
(Kent Hall, Columbia Univ., New 
York 27, N. Y.). 


. Transfer of Civil Actions under 28 U. 


S. C. §1404(a) (Comment), 36 Ind. L. 
J. 344-359 (Indiana Univ. School of 
Law, Bloomington, Ind.) . 


. Jury Trial in Interpleader (Comment) , 


39 Tex. L. Rev. 632-642 (Texas Law 
Review, Inc., University of Texas 
School of Law, Austin, Texas). 


Torts 


. The Basis of Liability for Prenatal In- 


juries and for Wrongtul Deaths Arising 
‘Therefrom (Comment), 1960 Univ. of 
Ill. L. Forum 593-600 (Univ. of Illinois 
College of Law, 125 Law Bldg., Urbana, 
Ill.). 


. Treatment of Damages for Death by 


Wrongful Act in Suits against Common 
Carriers: the Place of Injury Rule 
(Comment) , 10 Catholic Univ. of Am. 
L. Rev. 88-95 (Catholic Univ. of Ameri- 
ca Law Review, Washington 17, D. C.). 
State Wrongful Death Acts and Mari- 
time Torts (Comment) , 39 Tex. L. Rev. 
643-660 (Texas Law Review, Inc., Uni- 
versity of Texas School of Law, Austin, 
Texas) . 

The Duty of an Automobile Passenger 
to Exercise Care (Comment), 37 N. 
Dak. L. Rev. 282-293 (Univ. of North 
Dakota School of Law, Grand Forks, N. 
Dak.) . 

Airplane Noise: Problem in Tort Law 
and Federalism (Comment), 74 Harv. 
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L. Rev. 1581-1596 (Harvard Law Re- 
view, Cambridge, Mass.) . 

22. Intent and Related Problems in Pla- 
giarism (Author: Leon R. Yankwich) , 
33 S. Calif. L. Rev. 233-259 (Southern 
California Law Review, Univ. of South- 
ern California, University Park, Los 
Angeles 7, Calif.) . 

23. ‘Tort Actions Between Members of the 
Family—Husband and Wife — Parent 
and Child (Comment) , 26 Mo. L. Rev. 
152-217 (Univ. of Missouri School of 
Law, Columbia, Mo.). 

24. Federal Tort Claims Act (Comment), 
$2 Miss. L. J. 276-282 (Mississippi Law 
Journal, University, Miss.). 

5. The Tort Claims Act Revisited (Au- 
thor: Irvin M. Gottlieb) , 49 Geo. L. J. 
539-592 (Georgetown Univ. Law Cen- 
ter, 506 E. Street, N.W., Washington 1, 
D.C.). 


no 
or 


TRIAL 


26. Some Approaches to the Instructional 
Problem (Author: Judge Paul W. 
White) , 40 Neb. L. Rev. 413-432 (Univ. 
of Nebraska College of Law, Lincoln, 
Neb.) . 

27. Juries and the Sanctity of their Verdicts 
(Comment), 63 W. Va. 261-268 (West 
Virginia Univ. College of Law, Morgan- 
town, W. Va.). 


WRITINGS OF LOCAL INTEREST 


Alabama 


Governmental Responsibility for Tort in 
Alabama (Authors: Albert W. Copeland 
and Euel A. Screws, Jr.), 13 Ala. L. Rev. 296- 
342 (Univ. of Alabama School of Law, Uni- 
versity, Ala.) . 


California 


Governmental Immunity from Tort Li- 
ability (Comment) , 34 S. Calif. L. Rev. 346- 
361 (Southern California Law Review, 
Univ. of Southern California Press, Univer- 
sity Park, Los Angeles 7, Calif.) . 

Consortium (Comment), 34 S. Calif. L. 
Rev. 334-346 (Southern California Law Re- 
view, Univ. of Southern California Press, 
University Park, Los Angeles 7, Calif.). 

Posthumous Privilege in California 
(Comment), 8 U.C.L.A. L. Rev. 606-633 
(Univ. of California School of Law, Los An- 
geles, Calif.) . 
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Claims Against Public Employees: More 
Chaos in California Law (Author: Arvo 
Van Alstyne), 8 U.C.L.A. L. Rev. 497-533 
(Univ. of California School of Law, Los 
Angeles, Calif.) . 


Connecticut 


The Qualification and Competence Re- 
quired for Jury Duty in New England 
(Comment), 41 Boston Univ. L. Rev. 232- 
256 (Boston Univ. School of Law, 11 Ash- 
burton Place, Boston, Mass.). 


Florida 


Compensation in Florida Condemnation 
Proceedings (Author: John Woolslair Shep- 
pard), 14 Univ. of Fla. L. Rev. 28-47 
(Room 116, Law Building, Univ. of Flori- 
da, Gainesville, Fla.) . 

Does the Liability Insurer have a Duty 
to Compromise? (Comment), 14 Univ. of 
Fla. L. Rev. 48-54 (Room 116, Law Build- 
ing, Univ. of Florida, Gainesville, Fla.) . 

Certiorari Power of the Florida Supreme 
Court to Review Decisions of the District 
Courts of Appeal (Author: Daniel H. 
James) , 15 Univ. of Miami L. Rev. 258-268 
(Univ. of Miami Law School, Coral Gables 
46, Fla.). 

Waiver by General Appearance: Impact 
of the Federal and Florida Rules (Com- 
ment), 15 Univ. of Miami L. Rev. 269-282 
(Univ. of Miami Law School, Coral Gables 
46, Fla.). 


Illinois 


A Decade of Developments in Illinois— 
1950-1960, 10 De Paul L. Rev. 251-612 (De 
Paul Univ. College of Law, 25 East Jackson 
Blvd., Chicago 4, II.) : 

—Civil Procedure, pages 233-266. 

—Evidence, pages 422-444. 

—Negligent Torts, pages 503-537. 


Indiana 


Automatic Amendment of Pleadings: 
Federal and Indiana Practice (Comment) , 
36 Ind. L. J. 360-375 (Indiana University 
School of Law, Bloomington, Ind.) . 

“Accident” and “Accidental Means” in 
Indiana (Comment) , 36 Ind. L. J. 376-391 
(Indiana University School of Law, Bloom- 
ington, Ind.). 


Iowa 


Intersection Accidents in Iowa (Com- 
ment), 10 Drake L. Rev. 111-125 (Drake 
Univ. Law School, Des Moines 11, Iowa). 








Page 526 


Misconduct of Jury Members in Iowa 
(Comment), 10 Drake L. Rev. 126-131 
(Drake Univ. Law School, Des Moines 11, 
Iowa) . 

Tort Liability of a Landlord to his Ten- 
ant in Iowa (Comment), 10 Drake L. Rev. 
136-140 (Drake Univ. Law School, Des 
Moines 11, Iowa). 


Kansas 


The Forgotten Sponge and the Statute of 
Limitations (Comment) , 1 Washburn L. J. 
257-273 (Washburn Univ. Law School, To- 
peka, Kan.). 

State Governmental Tort Immunity and 
Charitable Tort Immunity Summarized and 
Compared in Kansas, 1 Washburn L. J. 232- 
244 (Washbuurn Univ. Law School, Tope- 
ka, Kan.). 


Louisiana 


The Louisiana Code of Civil Procedure 
(a series of ten articles), 35 Tulane L. Rev. 
473-607 (Tulane Univ. of Louisiana, New 
Orleans 18, La.) . 


Maine 


The Qualification and Competence Re- 
quired for Jury Duty in New England 
(Comment) , 41 Boston Univ. L. Rev. 232- 
256 (Boston Univ. School of Law, 11 Ash- 
burton Place, Boston, Mass.) . 


Massachusetts 


Modifying Charitable Immunity (Au- 
thor: Alvan Brody), 41 Boston Univ. L. 
Rev. 199-205 (Boston Univ. School of Law, 
11 Ashburton Place, Boston, Mass.). 

The Qualification and Competence Re- 
quired for Jury Duty in New England 
(Comment), 41 Boston Univ. L. Rev. 232- 
256 (Boston Univ. School of Law, 11 Ash- 
burton Place, Boston, Mass.). 


Montana 


Montana Legislative Summary, 1961, 22 
Mont. L. Rev. 103-136 (School of Law, Mon- 
tana State Univ., Missoula, Mont.) . 

—Civil Procedure, page 106. 

—Insurance, page 116. 

—Torts, pages 129-131. 


New Hampshire 


The Qualification and Competence Re- 
quired for Jury Duty in New England 
(Comment) , 41 Boston Univ. L. Rev. 232- 
256 (Boston Univ. School of Law, 11 Ash- 
burton Place, Boston, Mass.) . 
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New Mexico 


The “New Rules” in New Mexico (Au- 
thor: Jerrold L. Walden) 1 Nat. Res. J. 96- 
122 (Univ. of New Mexico School of Law, 
1915 Roma N.E., Albuquerque, N. M.). 


New York 


The Attorneys Appearance Bill (Author: 
Jeanette H. Harris), 27 Brooklyn L. Rev. 
247-254 (Brooklyn Law School, 357 Pearl 
St., Brooklyn 1, N. Y.) (Note: This article 
deals with a 1960 New York statute requir- 
ing state officers or bodies exercising quasi- 
judicial or administrative functions to serve 
copies of written communications or notices 
on an attorney who has filed a notice of ap- 
pearance in behalf of a person involved in 
a proceeding before such officer or body) . 

Hospital Liability in the New York 
Court of Appeals: A Study of Judicial 
Methodology (Comment), 61 Colum. L. 
Rev. 871-901 (Kent Hall, Columbia Univ., 
New York 27, N. Y.). 


Ohio 


Survey of Ohio Supreme Court Opinions, 
1960 (Comment) , 30 Univ. of Cin. L. Rev. 
53-111 (Univ. of Cincinnati College of Law, 
Cincinnati, Ohio). 

—Courts, pages 61-64. 

—Insurance, pages 75-76. 

—Pleading, Practice and Procedure, pages 

84-90. 
—Torts, pages 103-111. 


Oklahoma 


One Form of Action: Pleading Alterna- 
tive Facts, Theories and Remedies (Author: 
George B. Fraser) , 14 Okla. L. Rev. 125-158 
(Univ. of Oklahoma College of Law, Nor- 
man, Okla.). 

Impeachment by Inconsistent Statements 
(Comment), 14 Okla. L. Rev. 211-216 
(Univ. of Oklahoma College of Law, Nor- 
man, Okla.) . 

Liability Without Fault in Oklahoma 
Since 1950 (Comment), 14 Okla. L. Rev. 
222-22 (Univ. of Oklahoma College of 
Law, Norman, Okla.) . 

Unavoidable Accident in Oklahoma 
(Comment), 14 Okla. L. Rev. 227-231 
(Univ. of Oklahoma College of Law, Nor- 
man, Okla.) . 


Rhode Island 


The Qualification and Competence Re- 
quired for Jury Duty in New England 
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(Comment), 41 Boston Univ. L. Rev. 232- 
256 (Boston Univ. School of Law, 11 Ash- 
burton Place, Boston, Mass.) . 


South Carolina 


Survey of South Carolina Law (Part II), 
13 S. Car. L. Quar. 293-413 (South Carolina 
Law Quarterly, Univ. of South Carolina, 
Columbia 1, S. C.). 

—Evidence (Author: Charles H. Randall, 

Jr.) , pages 319-336. 

—Practice and Procedure (Author: H. 
Simmons Tate and Staff), pages 338- 
358. 

—Torts (Author: George Savage King), 
pages 394-413. 


Vermont 


The Qualification and Competence Re- 
quired for Jury Duty in New England 
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(Comment) , 41 Boston Univ. L. Rev. 232- 
256 (Boston Univ. School of Law, 11 Ash- 
burton Place, Boston, Mass.) . 


West Virginia 
Laying a Foundation for the Introduc- 
tion of Secondary Evidence in West Virginia 
(Comment), 63 W. Va. L. Rev. 340-347 
(West Virginia Univ. College of Law, Mor- 
gantown, W. Va.). 


Wisconsin 


Challenging Governmental Action in 
Wisconsin: the Declaratory Judgments Act 
(Comment), 1961 Wis. L. Rev. 467-485 
(Univ. of Wisconsin Law School, Madison, 
Wis.). 

Governmental Tort Liability and Im- 
munity in Wisconsin (Comment), 1961 
Wis. L. Rev. 486-498 (Univ. of Wisconsin 
Law School, Madison, Wis.) . 





WHY DRIP 


The widespread use of “gimmicks” by certain plaintiffs’ attorneys, e.g., 
whiplash, excessive ad damnum demands, “unit of time” basis for pain and 
suffering, “Hollywood” blackboard techniques, and a highly organized, well 
financed, effective plaintiffs’ association have emphasized the urgent need 
for a strong, active nationwide defense lawyers’ organization. 


DRI fills this need. Its program of Research, Liaison, Education and 
Public Service is worthy of your support. 


Enlist in this crusade For the Defense! Send your check for $25.00 to: 


Cnar es A. LEE, JR., 

General Manager 

The Defense Research Institute, Inc. 
P. O. Box 126, University Station 
Syracuse 10, New York 


JOIN —— DRI 
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Report Of The Defense Research 
Committee—1961 


SrANLEY C. Morris, Chairman 
Charleston, West Virginia 


HE situation of personal injury defend- 
T ants vis-a-vis personal injury plaintiffs 
deteriorated in most of our states in the 
twelve year period beginning with 1947, 
although not at a uniform speed in every 
year. So also defense trial lawyering as com- 
pared to plaintiffs’ trial lawyering. 

The year 1958 was one of measurable 
betterment for the defense and of deceler- 
ating deterioration. The last two and one- 
half years have been a period of accelerating 
achievement for the defense. 

In the last prior report of this Commit- 
tee, we said: 


There is * * * wide-spread grass roots 
dissatisfaction with the gimmicks in “the 
Hollywood type of trial” on the part of 
such cross-section Americans as family 
purpose automobile owners, jurors, sur- 
geons, clerics, judges. 

There is widespread determination 
that the gimmicks must go. * * * 

Outside the court rooms there have also 
been important developments promising 
material betterments of the situation. 

* * * the climate of opinion in the 
country has become auspicious for the 
carrying on of an aggressive program for 
the betterment of the tort claims situa- 
tion in this country. 


That what we there said was well-founded 
is supported by a look at what has happened 
in the past twelve months. The Defense 
Research Institute, Inc. was organized as a 
non-stock, non-profit corporation under the 
laws of Wisconsin on August 30, 1960, as a 
direct outgrowth of the work of this com- 
mittee and under the sponsorship of the 
International Association of Insurance 
Counsel. Since then, thousands of man- 
hours of voluntary effort have been given 
to its program by its constantly-increasing 
lawyer members. It has opened an office 
and has employed a competent full-time 
business manager and a clerical assistant. It 
has assumed responsibility for and continues 
to publish For The Defense, a newsletter 


1Report of the Defense Research Committee—1960. 
27 Ins. Counset J. 535. 


which was initiated by this committee in 
March, 1960. 

This newsletter is currently being utilized 
by its readers, to an increasing degree, as a 
means of accelerated communication be- 
tween them. For example, a copy of the 
opinion in the very important case of Affett 
v. Milwaukee & Suburban Transport Co., 
106 N.W.2d 274 (Wisc., Nov. 29, 1960) was 
in the hands of the editor of For The De- 
fense three days after its rendition and was 
quoted in the next issue. 

The Institute has also initiated the pro- 
duction of monographs. Already published 
and distributed are “The Revolt Against 
‘Whiplash’” and “Products Liability”. 
They have been enthusiastically received. 
Present plans call for the production of at 
least three more such monographs during 
the current calendar year. There is also in 
operation a program whereby reprints of 
law review articles and other papers, not of 
monograph magnitude, will be produced 
and circulated among members of the In- 
stitute. 

Casualty insurers also put into operation 
as of January 23, 1961 a central Defense 
Information Office, a feature of which is a 
brief bank currently being accumulated by 
an experienced law librarian. A defense 
lawyer may, in a given case, by calling upon 
the insurer which he represents, have the 
benefit of the resources of the brief bank. 


Loss PAYERS AND UNIVERSITY RESEARCHERS 
TAKE A Look at Torts Topay: THE 
INJURY INDUSTRY 


The Pennsylvania State Chamber of 
Commerce has had a committee at work on 
the costs of casualty insurance since mid- 
1959. This committee of forty-five members 
began an analysis of the various factors 
which were driving these costs up at the 
time the committee was created. A short 
time before our 1960 report, and too late to 
be referred to in it, this committee of the 
Pennsylvania Chamber made a detailed re- 
port. The foreword to this report reads in 
part as follows: 
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Why is it, for example, that a family 
man in Washington County who drives 
his car to work pays up to 100% more for 
liability insurance than he would in Lan- 
caster County—when Lancaster had the 
highest number of traffic deaths and the 
third highest number of accidents? 

This study suggests some of the reasons. 
For one thing, jury awards in Washing- 
ton County were the highest of all twelve 
counties—204% above the average. More 
than 25% of the nearly $6 million 
awarded by juries in the surveyed areas 
was made by Washington County juries, 
despite the fact that the county ranked 
ninth out of the twelve in per capita buy- 
ing income... . 

The jury system is still the best means 
of obtaining justice for the litigants in 
damage suits. As observed above, the on- 
ly fair verdict in some cases might be a 
high one. But if juries, in the misguided 
belief that the insurance company will 
foot the bill, hand down excessive ver- 
dicts, it is the policyholder who may never 
have had an accident, or occasion to make 
a single claim, in years of safe driving, 
who must bear the brunt.* 


It is not surprising that this report drew 
widespread attention and led to the investi- 
gation by the committee of other facets of 
the personal injury problem. In February, 
1961, the Chamber reported the fact that 
it had placed 8,000 car-cards in the buses 
and trolleys of various transit lines in the 
state, reading in part as follows: 


You (yes, You) Can Cut Accident In- 
surance Costs: 

Be Fair—as a claimant or juror... 

Be Careful—fewer accidents mean lower 
premiums... 
Remember—you pay 
padded and fake claims. 
This message sponsored by Pennsylvania 
State Chamber of Commerce, Harrisburg, 
Pa.* 


the freight for 


In 1960, the Illinois State Chamber of 
Commerce turned its attention to the in- 
surance problems of its members. It called 
a statewide conference on the situation. 
which was held on November 22, 1960. A 
number of noted addresses were made on 
that occasion, one of which, dealing with 


2Jury Awards and Automobile Insurance Rates 
in Twelve Pennsylvania Counties, 1953 Through 
1958, April 1960, i, ii. 

’Pennsylvania State C. of C., News Report, Jan.- 
Feb., 1961, 9. 
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non-meritorious personal 
has been published.‘ 

The Greater Miami, Florida, newspapers 
revealed early in 1958 that bodily injury 
coverage which could be purchased in Tam- 
pa for $33.62 cost the Dade County motor- 
ist $71.70. They also disclosed the greater 
incidence of traffic deaths and personal in- 
jurics than elsewhere in the state. The fact 
that Dade County’s courts were flooded 
with personal injury cases making astro- 
nomical demands and resulting in a high 
frequency of verdicts in large amounts was 
also brought out. 

The methods and tactics pursued by per- 
sonal injury claimants and their attorneys 
also soon came under scrutiny. 

A Citizens’ Advisory Committee on High- 
way Safety was created as was also a citizens’ 
committee to deal with the other elements 
in the situation which by then had thor- 
oughly aroused the people of the county. 

All this was disclosed in “A Community 
Aroused—How Dade County, Florida is 
Solving Its Traffic Safety and Fraudulent 
Claims Problems”, which was published 
within a few days after the completion of 
our 1960 report. In his capacity as a mem- 
ber of the American Bar Association’s Com- 
mittee on Traffic Safety, Mr. Justice Tom 
C. Clark, of the United States Supreme 
Court, furnished a foreword for this 
brochure. It contains facsimile reproduc- 
tions of newspaper stories, and statements 
by civic leaders. 

The net result of the developments re- 
ported in the brochure was a decided reduc- 
tion in both traffic accidents and in person- 
al injury law actions growing out of such 
accidents. Plaintiffs’ verdicts in non-liabil- 
ity cases and excessive jury verdicts also be- 
came less frequent. 

Again, the tort claims situation in the 
city of Houston was given the attention of 
The Houston Press, in that city, which, be- 
ginning on April 26, 1961, ran a series of ar- 
ticles dealing with various facets of the 
problem. 

From the vantage point of the University 
of Michigan campus, two researchers re- 
port (emphasis supplied): 


injury claims, 


In a recent year, as a nation, we spent 
almost $4 billion in compensating vic- 
tims of personal injury accidents. By 
comparison, during that same year about 
the same amount was paid in wages and 


~ 4Coleman, The Way of the Transgressor is “Easy”. 
28 Ins. Counsev J. 198 (1961) . 
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salaries to all employees in motor vehicle 
and equipment manufacturing; an equal 
sum was spent for all highway construc- 
tion by federal, state and local govern- 
ments combined; and half that amount 
was received by farmers for the value of 
their food grain production. 

$4 billion is only a rough estimate. * * 
* Jn addition to these payouts to victims, 
over $1.4 billion was spent getting the 
dollar to the victim. * * * 

While the idea of an “injury industry” 
may be disturbing to many of us, we can- 
not escape the fact that a significant por- 
tion of our economy is devoted to the 
business of compensating the injured. 
The figures themselves are not surpris- 
ing. What is surprising ts that so little is 
known about so large an economic activ- 
ity. 

”+**Meanwhile, bodily injury compen- 
sation continues along without much or- 
ganized attention.® 


Judges and defense lawyers were already 
cognizant of various facets of the tort claims 
situation in this country somewhat compar- 
able to industry operations. 

Under date of January 21, 1958, the Hon- 
orable Bernard Botein, Presiding Justice, 
Appellate Division, First Department, New 
York, made an address in which he said: 


* * * the specialists in personal injury 
litigation are well satisfied with things as 
they are. * * * they maintain an inven- 
tory that never decreases in value.® 


Mr. Justice Botein’s observations as to 
case inventories of personal injury plain- 
tiffs’ specialists have been corroborated by 
the fact that some of them have publicly re- 
ported the possession of inventories of hun- 
dreds of cases. The 1960 results in the rail- 
road field are reported by a knowledgeable 
spokesman for railroad trial lawyers: 


* * * we are again directing attention 
toward a relatively small group of attor- 
neys, one hundred and nine in number, 
to whom the railroad employee casualty 
lists means big business. The statistics are 
convincing. The firm heading the list as 
the leading money-maker did $1,941,000.- 
00 in railroad business in 1960. It re- 
alized this amount on 127 suits and 
claims. If this firm closed their “shop” 
to new cases at the beginning of this year 
5Conard and Voltz, The Economics of Injury Liti- 


gation, Mich. State B. J., August, 1960. 
6New York Law Journal, January 22, 1958. 
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* * * it would still have approximately 
three years’ work in disposing of the 335 
cases which were left pending at the end 
of the year. 

The ten firms leading the list on basis 
of dollar production, cashed in for them- 
selves and their clients just under nine 
and one-half million dollars during the 
year. The one hundred and nine firms on 
this select list extracted from railroad de. 
fendants over twenty-three and one-half 
million dollars, representing the dispo- 
sition of 1,556 claims and suits of injured 
employees. These firms left pending and 
unsettled at the end of 1960, 3,418 cases. 
It is interesting to speculate on the gross 
“liability” represented by these pending 
cases. It is purely a guess, but on an aver- 
age basis as compared with 1960, fifty 
million dollars would probably not miss 
it far.’ * * * (Emphasis added) 


Knowledgeable defense trial lawyers are 
also quite cognizant of the fact that there is 
a constant effort to extend the periphery of 
torts by bringing about the “birth of new 
torts”, roughly comparable to the develop- 
ment by industry of new products. 

In point are the statements of one of the 
country’s leading lawyers specializing in 
the handling of tort claims: 


Much has been accomplished during 
this last decade. One notes that the law 
concerning charitable corporations has 
changed, a part of the Workmen’s Com- 
pensation Act which affected common- 
law actions was invalidated, the rights of 
infants for injuries prior to birth de- 
fined, the attractive nuisance doctrine re- 
vitalized, proximate cause given reality, 
anomalous rules involving the Wrongful 
Death Act wiped out, the veil of immuni- 
zation of government for tort liability 
lifted, the Scaffold Act upheld, exculpa- 
tory clauses in leases validated—and sub- 
sequently invalidated by statute—the 
rights of firemen against owners and pos- 
sessors of premises redefined, and wives 
have been held to have the same cause of 
action for loss of consortium as their hus- 
bands.® 


Recent and timely are also the comments 
of the able judge of one of the more impor- 
tant appellate courts of the country: 


746 The Bulletin, General Claims Division, Asso- 
ciation of American Railroads 74 (June, 1961). 

8James A. Dooley, Ten Years of Developments in 
the Law of Negligence Torts, 10 DePaul Law Review 
503, 505 (1961). 


ae 
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At a time like the present, with con- 
stantly enlarging recoveries both in scope 
and amount in all fields of negligence 
law, and when an influential portion of 
the Bar is organized as never before to 
promete ever increasing recoveries for 
the most intangible and elusive injuries, 
little imagination is required to envision 
mental illness and psychosomatic medi- 
cine as encompassed by the enlargement 
of the coverage of negligence claims to 
include this fertile field.° 


A knowledgeable lawyer and a distin- 
guished judge, therefore, testify each from 
his own viewpoint to the fact that the 
imaginativeness and audacity of plaintiffs’ 
personal injury specialists are constantly 
inching outward the periphery of tort lia- 
bility. 

While the ambit of the tort concept is 
thus constantly expanding horizontally, the 
growing awareness of personal injury and 
property damage claimants that law actions 
are, under contingency fee arrangements, 
“for free”, serves massively to increase both 
the number of claims asserted and the dol- 
lar total of claims. 


That such is the case is capable of clear 
documentation. There have also been ap- 
parently planned upsurges on a massive 
scale of litigation in tort situations already 
in existence. The medical profession finds 
itself staggering under a constantly increas- 
ing burden of malpractice litigation.’ 


The like is also true in the products li- 
ability field, in which F paged lawyers 
some months ago opened a “Products Lia- 
bility Exchange” supplementing their long 
existing general brief bank operation. The 
creation of this added medium of communi- 
cation between plaintiffs’ lawyers drew the 
attention of the Wall Street Journal in a 
noteworthy news article: 


Directly concerned with this increased 
litigation is a 7,000-member group of law- 
yers called the National Association of 
Claimants Counsel of America. These trial 
lawyers are conducting an intensive cam- 
paign on behalf of clients who suffered 
damages caused by manufactured products. 


9Battalla v. State, 10 N.Y.2d 237 (1961). 

10Silverman, Medicine’s Legal Nightmare, Satur- 
day Evening Post, April 11, 1959, p. 13; Silverman, 
Medicine’s Legal Nightmare: Doctors in Court, Sat- 
urday Evening Post, April 18, 1959, p. 31; Silverman, 
Medicine’s Legal Nightmare: The Source of the 
Trouble, Saturday Evening Post, April 25, 1959, p. 
36; Panel Discussion: Why the Increase in Malprac- 
tice Litigation? 27 Ins, Counset J. 621 (1960) . 
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One key weapon. A Products Liability Ex- 
change puts NACCA members in touch 
with others who have handled cases involv- 
ing—at the present time—691 different 
items... . 

Household insecticides, some made with 
chemicals whose effect on humans hasn’t 
been determined, may also lead to product 
suits. Rattling off a diverse list of symptoms 
a housewife can acquire from some of these 
chemicals, a NACCA lawyer told a recent 
convention meeting that “if you can’t fit 
your clients’ problems into this list, you’re 
missing the boat.”" 

Writing in 1954, Dean William L. Pros- 
ser of the University of California School of 
Law, wrote in a book review: 


* * * Here is a book which tells the 
plaintiff's counsel, in three volumes and 
in great detail, how to play upon that 
[jury] weakness, how to invest this work- 
ing capital in a production designed to 
* * * cash in. Since the investment is a 
costly one, demanding considerable re- 
sources of the lawyer’s own, here is also 
the explanation of why personal injury 
work is a specialty, big business, and not 
for the small lawyer. * * * 


He was speaking at the time chiefly of 
investment in the fees of expert witnesses, 
aerial photographs, scale models of land- 
scapes, and the like visual aids. 

A law review article by a seasoned observ- 
er of the country’s tort claims situation al- 
so suggests the possibility of the extensive 
financing by the plaintiffs’ lawyers of con- 
tingency fee clients, pending possible recov- 
ery of damages in their behalf—another in- 
dustry-like activity.?? 

Again, the publishing of materials to sup. 
ply the demand of plaintiffs’ personal in- 
jury lawyers has reached near-satellite-in- 
dustry proportions. Within the past few 
years, a flood of books, monographs, period- 
icals and looseleaf services dealing with tort 
trial tactics, anatomy, physiology, neurolo- 
gy and other subjects of interest to lawyers 
involved in personal injury litigation has 
rolled off the presses. Never in so short a 
period of time have so many law book pages 
been produced in a single professional in- 
terest. 

While some of this material is of use to 
defense lawyers, plaintiffs’ lawyers, no 


11Products on Trial, Wall Street Journal, August 
31, 1960, p. 1. 

12Gallagher, Who Owns the Lawsuit?, 27 Ins. 
Counset J. 265 (1960). 
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doubt, compose by far the larger group of 
customers. ‘The annual dollar volume of 
the publishers’ yield in this field is obvi- 
ously quite large. Some of this material falls 
short of objectivity. Some of the advertis- 
ing promotive of the sale of such material is 
hardly subtle in playing on the cash-in-on- 
negligence motive. 

It is believed that what has gone on in 
1960-61 in these various areas is symptomat- 
ic of a lively and increasing attention to the 
tort claims situation, in various parts of the 
country. 

In the current IAIC year, university re- 
searchers have also given attention to what 
part of the loss payers’ dollar becomes “‘take 
home pay” to the accident victim." 


THe CONTINGENT FEE UNDER PUBLIC 
SCRUTINY AND REGULATION 


There have been, in the last few years, in- 
cluding the current IAIC year, notable pub- 
lished discussions and articles about such 
fees.'4 

Dissatisfied with the contingency fee 
situation within its jurisdiction and having 
found that the lawyers themselves had not 
met its criticisms, the Appellate Division of 
the Supreme Court of New York State, First 
Judicial Department, promulgated in 1957 
rules requiring lawyers to report their con- 
tingency fee retainers when agreed to and 
likewise to report the results when work 
under such retainers was terminated. The 
right of the court to do so was challenged 
in a declaratory judgment proceeding. The 
highest court of New York sustained the 
rules. Certiorari was sought but was de- 
nied by the United States Supreme Court.** 

Either before or promptly thereafter, bills 
were introduced in the New York legisla- 
ture designed to abrogate the existing court 


13Franklin, Chanin and Mark, Accidents, Money 
and the Law: A Study of the Economics of Personal 
Injury Litigation, 61 Colum. L. Rev. 1 (January, 
1961). 

~ rn Fees! Bane or Boon? 25 Ins. Coun- 
seL J. 453 (1958); Panel Discussion: Compensation 
Without Fault, Section of Insurance, Negligence, 
Compensation Law, ABA, Proceedings, 1958, 27-58, 
at pp. 46-54; Gallagher, Who Owns the Law Suit? 
27 Ins. Counset J. 265 1960); Panel Discussion: 
Should Contingency Fees in Personal Injury Cases be 
Subject to Judicial Control? Section of Insurance, 
Negligence, Compensation Law, ABA, Proceedings, 
1960, 189-215; Stichter, The Contingency Fee System 
Faces Judicial Control and Regulation, 1 For the 
Defense 25 (June, 1960) . 

15Gair v. Peck, 6 N.Y.2d 97, 188 N.Y.S.2d 491, 160 
N.E.2d 48 (certiorari denied) , 361 U.S. 74, 80 U.S. 
Ct. 401, 4 L. Ed. 2d 380 (January 25, 1960). 
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rules. Prior to March 23, 1960, one of these 
bills had passed the lower house of the legis- 
lature. On that day, the New York Times 
and the New York Herald Tribune, in lead 
editorials, sharply denounced the pending 
bills. The Herald Tribune, after com- 
mending the rules, said: 


We'd like to see follow-up in other 
areas. Else, as Justice Botein says, “We 
may be inviting a public revulsion that 
could shake our courthouses to their 
foundations.” 


The pending bills failed of enactment. 

A very ably conducted panel discussion 
at the 1960 ABA Annual Meeting dealing 
with such regulation was presided over by 
the Honorable David Van Pelt Bryan, 
United States District Judge for the South- 
ern District of New York. The discussion 
ended with the judge and the spokesman 
for plaintiffs’ lawyers agreeing that contin- 
gency fees should be “policed”. They dif- 
fered only in that, while the judge felt regu- 
lation would have to be by court rule, plain- 
tiffs’ lawyers’ spokesman felt it might and 
should be done by voluntary lawyer action.’ 


THE “HoLttywoop Type” oF TRIAL IN 
1960-61 


In our last report, we pointed out in- 
creasing public dissatisfaction with the 
“modern” tort trial, as regards: 

1. Exploitation before juries of the term 
“whiplash injury to the neck” either as a 
diagnosis or a description as to how an ac- 
cident may have occurred; 

2. Oral or blackboard presentations to 
juries of personal injury plaintiffs’ lawyers’ 
estimates on a unit-of-time basis of the dol- 
lar amount of damages due their clients on 
account of pain and suffering; 


3. Exploitation before juries of plain- 
tiffs’ ad damnum demands. 


“WHIPLASH” 


We have already reported the publication 
on March 28, 1961, of the DRI monograph, 
The Revolt Against “Whiplash”. So en- 
thusiastic has been its reception that three 
printings have already been required. The 
term is now seldom heard in the courts. 


16Panel Discussion: Should Contingency Fees in 
Personal Injury Cases be Subject to Judicial Con- 
trol? Section of Insurance, Negligence and Compen- 
sation Law, ABA, Proceedings, 1960, 189-215. 
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Tue Atrempt To Procure JuRIES TO 
ASSIGN A DOLLAR VALUE TO PAIN AND 
SUFFERING ON A UNIT-OF-TIME Basis 


During the current IAIC year, this matter 
has been discussed in: 


1 For the Defense, No. 4, p. 30, “Pre-Trial 
Motions”, No. 8, p. 62, “Preserving the 
Record—Proper Objections”; 2 For the 
Defense, No. 3, p. 22, “To Right Think- 
ing Add Sound Semantics.” 


The basic considerations are that: 

1. No court permits testimony from any 
witness, lay or expert, to the dollar value of 
pain and suffering in a particular case; 

2. To permit plaintiffs’ counsel to tell 
the jury orally or per blackboard"? that they 
may, nevertheless, find for the plaintiff on 
such a formula, is to permit counsel and the 
jury to go outside the record; 

3. To permit courts and juries so to do is 
to abrogate a sound principle of the sub- 
stantive law of damages. 

Within the year, three noteworthy opin- 
ions condemning this tactic have been 
handed down.* 

The West Virginia Court, in one of the 
~ opinions yet written, expressly holds 
that: 


***No testimony as to any money val- 
ue of pain and suffering is admissible in 
evidence, no matter how experienced or 
learned the witness. See French v. Sink- 
ford, 132 W. Va. 86, 54 S.E.2d 38; Raines 
v. Faulkner, 131 W. Va. 10, 48 S.E.2d 393; 
Yuncke v. Walker, 128 W. Va. 298, 38 S.E. 
2d 410; Collins v. Skaggs, 110 W. Va. 518, 
159 S.E. 515; Morris v. Baltimore and 
Ohio Railroad Co., 107 W. Va. 181, 147 
S.E. 759; Landau v. Farr, 104 W. Va. 445, 
140 S.E. 141; Thomas v. Lupis, 87 W. Va. 
772, 106 S.E. 78; Trice v. Chesapeake and 
Ohio Railway Co., 40 W. Va. 271, 21 S.E. 
—--" 

In our view, the mathematical formula 
argument is based wholly on speculation, 
or imaginary inferences, not supported by 
facts, in reality by supposed facts which 
could not be received in evidence if of- 
fered. 99 


17Almost always, blackboard summations sand- 
wich in between stipulated or proven special dam- 
ages the wholly unsupported mathematical calcu- 
lations of plaintiffs’ counsel as to the dollar value 
of their client’s pain and suffering. 

18King v. Railway Express Agency, 109 N.W.2d 
509 (Oct. 11, 1960); Affett v. Milwaukee & Subur- 
ban Transport Co., 106 N.W.2d 274 (Wisc., Nov. 29, 
1960) ; Crum v. Ward, (W. Va., June 20, 1961) . 

19Crum v. Ward, supra, typewritten pages 13, 14. 
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The cases tolerating the presentation to 
juries of such subliminally potent but off- 
record argument disregarded each of the 
three elements of the situation above 
pointed out. A series of pitched-battles on 
a countrywide basis is, nevertheless, still 
in progress. Some were won by the propon- 
ents of this tactic in the year covered by this 
report. 

In Illinois and Texas, intermediate ap- 
pellate courts have sustained this device, 
but the courts of last resort have not yet 
acted. Florida is commonly cited by the 
proponents as being favorable to this tac- 
tic on the strength of Braddock v. Seaboard 
Air Line Railroad, 80 So.2d 662 (Fla., 
1955). A careful study of that opinion will, 
however, reveal that the objections above 
stated and the analyses of the problem be- 
ing posed currently were not there pre- 
sented. 

The Third Florida District Court of Ap- 
peals, in considering plaintiffs’ counsel's 
attempts to influence juries to calculate 
pain and suffering in dollars on a unit-of- 
time basis said: 


***Recent holdings, for and against 
the allowance of such arguments, are not 
grounded on reasons of sufficient force 
to compel the decision either way. The 
ultimate course of judicial opinion on 
the point is not yet discernible. There- 
fore, in approving the practice now we 
do not purport to foreclose the ques- 
tion. . .?° 


So that state cannot properly be counted 
for the formula. 

So superior is the reasoning of those cases 
which condemn such a formula that we be- 
lieve its use will ultimately be forbidden in 
most jurisdictions. 


EXPLOITATION OF IRRESPONSIBLE AND 
Astronomic Ap DAMNUM DEMANDS 
BEFORE JURIES 


The attack on this abuse scored heavily 
in 1960-61. The New jersey Supreme 
Court’s Committee on Rules, reporting on 
March 24, 1960, stated that: 


The astronomical sums requested in 
complaints filed today bear no relation 
whatsoever to any realistic appraisal of 
the value of the case * * *. At best, they 
confuse individual clients and the gen- 
eral public alike, and at worst they inject 


20Ratner v. Arrington (3rd Dist., Fla.) , 111 So.2d 
82 (1959). 
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into the determination of the cause at 
the trial level a wholly extraneous factor 
which may thwart a fair and proper de- 
termination by a jury. See Botta v. Brun- 
ner, 26 N. J. 82, 103-105 (1958) .27*** 


No doubt influenced by the report of this 
committee, the court adopted the following 
rule effective September 7, 1960: 


4:8-1. Claims for Relief * * * 


Where unliquidated money damages 
are claimed in any court, other than the 
county district court, the pleading shall 
demand damages generally without speci- 
fying the amount. Upon service of a 
written request by another party, the 
party filing the pleading shall within 5 
days after service thereof furnish the re- 
questing party with a written statement 
of the amount of damages claimed, which 
statement shall not be filed except on 
order of the court. 


21Report of the New Jersey Supreme Court’s 
Committee on Rules, March 24, 1960. 
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This very simple rule accords the plain- 
tiff a right to make such an ad damnum de- 
mand as he chooses, but safeguards against 
its prejudicing the defendant. 

The exploitation before juries of astro- 
nomical ad damnum demands will prob- 
ably, in the near future, be made the sub- 
ject of a monograph to be issued by The De- 
fense Research Institute, Inc. 

Respectfully submitted, Stanley C. Mor- 
ris, Chairman, Charles E. Pledger, Jr., Ex- 
Officio, David L. Tressler, Ex-Officio, Mil- 
ton A. Albert, Forrest A. Betts, A. Lee Brad- 
ford, E. D. Bronson, L. J. Carey, Sanford M. 
Chilcote, Alvin R. Christovich, Jr., Gordon 
R. Close, E. A. Cowie, Frank X. Cull, C. A. 
DesChamps, Kraft W. Eidman, J. A. Gooch, 
Josh H. Groce, Edson L. Haines, Robert P. 
Hobson, Lon Hocker, Wyatt Jacobs, Wil- 
liam E. Knepper, Edward W. Kuhn, R. 
Newell Lusby, Franklin J. Marryott, Robert 
T. Mautz, Royce G. Rowe, Edward H. 
Schroeder, Joseph L. Spray, Wayne E. Stich- 
ter, Willas L. Vermilion, George I. White- 
head, Jr., George W. Yancey. 
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Report Of The Financial Responsibility 
Committee—1961 


Marcus ABRAMSON, Chairman 
New York, New York 


ITH forty-seven state legislatures 

plus Puerto Rico, Virgin Islands and 
the Congress in session, the 1961 legislative 
season saw the introduction of many bills 
relating to automobile financial responsi- 
bility. 


Compulsory — Compulsory automobile li- 
ability insurance bills were proposed in 
twenty-three states! as well as in Puerto Rico 
and the Virgin Islands. None of these bills 
was passed and no new compulsory law en- 
acted. However, the North Carolina com- 
pulsory statute which would have expired 
by its terms on May 15, 1961, was extended 
indefinitely. In Connecticut compulsory in- 
surance legislation was strongly pressed. 
The industry countered this threat by the 
introduction of the industry program con- 
sisting of provisions to strengthen the finan- 
cial responsibility law and also providing 
for mandatory uninsured motorist coverage 
with the right of rejection by the insured. 
The session of the legislature closed without 
the enactment of either compulsory or the 
industry program nor of the many other 
bills that were introduced bearing on this 
subject. 

While compulsory automobile liability 
insurance legislation also failed to pass the 
legislature in Oregon, Senator Straub, the 
introducer of the legislation, has launched 
an initiative petition campaign to get the 
question of compulsory automobile liabili- 
ty insurance on the ballot in 1962. The 
initiative petition follows closely the bill 
that he sponsored in the 1961 session. Of 
interest in this connection is the fact that 
the Oregon AFL-CIO at its recent annual 
convention adopted a resolution favoring 
an initiative petition for compulsory insur- 
ance. This resolution includes a provision 
that the compulsory proposal shall provide 
for a monopolistic state fund. 

The usual numerous bills affecting the 
Massachusetts Compulsory Automobile Li- 


1Alabama, Arizona, Arkansas, Colorado, Connec- 
ticut, Florida, Georgia, Illinois, Kansas, Maryland, 
Mississippi, Missouri, Montana, Nevada, New Jersey, 
New Mexico, Ohio, Oregon, Pennsylvania, Rhode 
Island, South Dakota, Texas, Wisconsin. 


ability Insurance Law included bills, spon- 
sored by the Insurance Commissioner, the 
Registrar of Motor Vehicles and the Public 
Safety Commissioner, to repeal the statute 
and to substitute a financial responsibility 
law or an unsatisfied claim and judgment 
fund law. None of these bills was passed. 


Unsatisfied Judgment Funds — Legisla- 
tion for unsatisfied judgment funds, pat- 
terned after the Maryland or New Jersey 
Laws, were introduced in eight legislatures.* 
None was enacted. A bill proposing such a 
fund for the District of Columbia is pend- 
ing in the Congress. 

The Maryland Unsatisfied Claim and 
Judgment Fund Law was amended (1) to 
exclude any rights of subrogation by an in- 
surer, (2) to provide for deduction from 
the maximum amount payable from the 
fund any amount which the claimant is 
entitled to receive under a collision policy, 
(3) to prohibit claims by an uninsured mo- 
torist for injuries received while riding in 
an uninsured motor vehicle owned by him 
or for damage to or destruction of an unin- 
sured motor vehicle owned by him, and (4) 
to vest in the Unsatisfied Claim and Judg- 
ment Fund Board, instead of the Motor 
Vehicle Commissioner, the authority to cal- 
culate annually the amount needed for the 
purposes of the Fund for the coming year. 

The New Jersey Unsatisfied Claim and 
Judgment Fund Law was amended (1) to 
permit a guest occupant in a motor vehicle 
owned or operated by an uninsured motor- 
ist, heretofore excluded, to recover from the 
Fund and (2) to bar claims by anyone op- 
erating or riding in a motor vehicle which 
he had stolen or participated in stealing or 
operating a motor vehicle without the per- 
mission of the owner. By separate enact- 
ment the New Jersey Unsatisfied Claim and 
Judgment Fund Board was given authority 
to hire attorneys to collect from uninsured 
motorists. 


Uninsured Motorist Coverage — Manda- 
tory uninsured motorist coverage statutes 


2Connecticut, Georgia, Hlinois, Michigan, Mon- 
tana, Ohio, Pennsylvania, Rhode Island. 








Page 536 


were proposed in twelve states. Such new 
laws were passed in Florida and North Caro- 
lina. Both of these laws provide for the 
right of rejection of the coverage by the in- 
sured and the Florida law also provides 
that a motorist who was insured but whose 
insurer became insolvent shall also be con- 
sidered an uninsured motorist for the pur- 
poses of the statute. 


Financial Responsibility Laws — Amend- 
ments to the financial responsibility laws 
were introduced in thirty states.* Enacted 
legislation included increases in the re- 

uired limits under the laws to 10/20/5 in 
five states.® 


The property damage minimum was in- 
creased from $50 to $100 in three states.® 
(A proposed increase from $50 to $200 was 
vetoed in Wyoming). In addition, in Ten- 
nessee some of the provisions for strengthen- 
ing the Financial Responsibility Law which 
were enacted in the 1959 session were re- 
pealed. These included the increase from 
one year to two years during which security 
must be maintained on deposit and the pe- 
riod of suspension for failure to deposit se- 
curity, requirements relating to impound- 
ment, and the requirements for evidence of 
insurance following certain moving traffic 
violations. Such moving traffic violations 
were apparently limited this year to drag 
races, reckless driving and speeding. 


In Nebraska, where the industry program 
for strengthening the Financial Responsi- 
bility Law was also enacted in 1959, the 
provision for evidence of insurance upon 
conviction of certain moving traffic viola- 
tions was repealed. 


Studies — The Arkansas legislature di- 
rected the Legislative Council to study the 
problem of the financially irresponsible 
motorist and to prepare recommendations 
for the next session. 


3Alabama, Connecticut, Florida, Hawaii, Mon- 
tana, Nevada, New Mexico, North Carolina, Ohio, 
Rhode Island, Texas, West Virginia. 

4Alabama, Alaska, California, Colorado, Connec- 
ticut, Delaware, Florida, Illinois, Indiana, Iowa, 
Michigan, Minnesota, Missouri, Montana, Nebraska, 
Nevada, New Hampshire, New Jersey, New Mexico, 
North Carolina, Ohio, Oregon, Pennsylvania, Rhode 
Island, South Carolina, Texas, Utah, Washington, 
Wisconsin, Wyoming. 

5Arizona, Idaho, Utah, West Virginia, Wyoming. 

6Idaho, Iowa, Tennessee. 
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In Georgia, a legislative subcommittee 
was set up to make a study of the problems 
caused by the financially irresponsible mo- 
torist and to report to the next session. 


The Oklahoma Senate adopted a resolu- 
tion submitting a proposal to the Executive 
Committee of the State Legislative Council 
for an interim study of the potentialities of 
the “Uninsured Drivers Fund” for Okla- 
homa, looking toward remedial legislation 
in 1963. 


In the State of Washington, the Senate 
adopted a resolution requesting the Legisla- 
tive Council to undertake a study of the 
Saskatchewan Law and to report to the next 
session with draft of a bill for a similar sys- 
tem for the State of Washington. Since this 
resolution was adopted in only one House, 
it does not constitute a mandate on the Leg- 
islative Council. 


Of interest in connection with this sub- 
ject is the decision of the Colorado Supreme 
Court’ holding the provision of the Colo- 
rado Financial Responsibility Law author- 
izing the Director of Revenue to suspend 
the license of a motorist involved in an ac- 
cident who fails to deposit security, to be 
unconstitutional. Both the Attorney Gener- 
al of the State and attorneys representing 
various branches of the insurance industry, 
filed petitions for a rehearing of this deci- 
sion. On July 1, 1961, the petitions for re- 
hearing were denied. 


Apparently on the basis of the Colorado 
decision, an action is pending in the lower 
courts in Arizona to test the constitutional- 
44 of the Arizona Financial Responsibility 

aw. 


Respectfully submitted, Marcus Abram- 
son, Chairman, W. Neal Baird, Vice-Chair- 
man, Palmer Benson, Lawrence Burns, Jr., 
Robert C. Carlson, James Dempsey, James 
A. Dixon, James B. Donovan, John C. Gra- 
ham, Charles Kelly Guild, Q. C., J. T. Ham- 
mond, W. J. Kemper, Charles M. Kirkham, 
John W. Maddox, Edward T. O'Neill, H. 
Beale Rollins, William Rosenberger, Jr., 
Philip J. Schneider, James T. Smith, Oliver 
P. Stockwell, William E. Suddath, Jr., J. 
Kirby Smith, Ex-Officio. 


7People of the State of Colorado v. Nothaus, July, 
1961. 
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Report Of The Nuclear Energy Committee 


James P. ALLEN, JR., Chairman 
Boston, Massachusetts 


HE members of this committee have 

been interested in the development of 
the law in the nuclear energy field. We had 
planned to prepare two articles for the 
JOURNAL concerning items (1) and (2) be- 
low, but these matters had not progressed 
to a point during the year which seemed 
suitable for discussion in an article in the 
JournaL. We direct attention to several 
topics we think may be of interest to all 
members of the Association. 


(1) PrivaTe INSURANCE AND FREE Gov- 
ERNMENT INDEMNITY. Although in 1956 in- 
surers responded to the calls for help on the 
part of industry for adequate liability in- 
surance by establishing pools of mutual and 
stock insurers with a capacity of $60,000,000 
per risk against the unique nuclear energy 
hazard, the assembled capacity has not been 
used in material amounts. The underlying 
financial protection required, pursuant to 
United States Atomic Energy Commission 
formula, of licensees operating reactors and 
critical facilities which are indemnified pur- 
suant to 170 (a) and (b) of the Price-An- 
derson Act is quite inadequate in the view 
of liability insurers. In their judgment, the 
extremely low levels established have had 
the effect of substituting free government 
indemnity for private insurance. 


In addition, private licensees engaged in 
fuel processing and fuel fabrication have 
urged the Commission to extend indemnity 
to their operation. Insurers have voiced 
their concern to the Commission that such 
an extension might result in the establish- 
ment of similarly low levels of financial 
protection in this area thereby disrupting 
an already existing insurance market. 


The Commission has also decided not to 
require the contractors it has elected to in- 
demnify against the nuclear hazard, to fur- 
nish underlying financial protection even 
though permitted to do so under 170 (d) of 
the Price-Anderson Act. The granting of 
first dollar indemnity to such contractors 
has been a particular target of criticism by 
insurers as an invasion of an area where pri- 
vate insurance is able to perform. 


(2) UntrorM NUCLEAR FAcIvities LiABIL- 
1ry Acr. The Commissioners on Uniform 
Laws have had under consideration a model 
act to impose legal liability without proof 
of fault upon the operator of a nuclear fa- 
cility for injury to persons and property aris- 
ing out of a nuclear incident at the facility 
or in the course of transportation of source, 
special nuclear or by-products material to 
or from the facility (various terms are de- 
fined in the Act). The Commissioners’ 
Drafting Committee has under considera- 
tion its officially designated Sixth Draft of 
this model act. 


(3) Liasitity From UNDERGROUND DeT- 
ONATIONS OF NUCLEAR EXPLosives. A meas- 
ure which has caused considerable interest 
is S. 1144 by Senator Anderson, which 
would make the Commission liable for bodi- 
ly injury or property damage occurring in 
the course of conduct of any activity in- 
volving the deliberate underground detona- 
tion of a nuclear explosive device. Here 
again, if the bill becomes law, the liability 
of contractors would be absorbed by the 
government in lieu of private insurance. 


(4) RapIATION WorRKERS COMPENSATION 
Act. Congress has under consideration a 
bill, H R 1267, and an identical bill intro- 
duced by Senator Price in the Senate, to 
make compensable any mental or physical 
harm to an employee arising out of expos- 
ure in his employment to radioactive mate- 
rial, which latter term is broadly defined. 
The act is not limited by its terms to those 
engaged in interstate commerce. Defini- 
tions of employer and radioactive material 
seem so broad as to sweep within the act 
workers using x-ray equipment in doctors’ 
offices and in hospitals. Injury is pre- 
sumed for any ordinary disease of life which 
can be induced by radiation exposure if 
such disease is certified by the U.S. Depart- 
ment of Health, Education and Welfare. 
Conflicts of jurisdiction between the pro- 
posed federal act and any state workmen’s 
compensation act that affords a remedy for 
such injuries are likely to arise. Amend- 
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ments to these bills may avoid some of 
these problems. 


(5) NucLear ENercy LIABILiry CONVEN- 
TION. Representatives of the United States 
Government and fifty-odd foreign govern- 
ments have been working on an internation- 
al convention to define liability for injury 
and damage to third parties arising out of 
nuclear incidents caused by nuclear-pow- 
ered vessels (including warships). It is ex- 
pected that this convention will reach its 
final stage later in the year. At present it is 
reported that liability would be imposed 
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regardless of fault up to $100,000,000 from 
a nuclear incident and that ship operators 
would be required to insure up to an 
amount determined by the Government li- 
censing the vessel and that Government 
would be required to provide indemnifi- 
cation in excess of this insurance. 

Respectfully submitted, James P. Allen, 
Jr., Chairman, Richard C. Wagner, Vice 
Chairman, Hamlet J. Barry, Jr., Walter P. 
Gewin, Phillips L. Goldsborough, III, 
George M. Jones, Ambrose B. Kelly, John 
E. Linster, L. Duncan Lloyd, Clarence I. 
Lord, Edward A. McDermott, Thomas W. 
Wassell, Jj. Olin White. 








Are You a Member of 


The Defense Research Institute, Inc.? 


This educational, nonprofit organization established in July, 1960 by 
the International Association of Insurance Counsel has as its primary pur- 
poses to increase the knowledge and improve the skills of defense lawyers, 
and to promote improvements in the administration of justice. DRI brings 
together attorneys, trade associations, insurance companies, and other cor- 
porations and organizations with interests in the defense of tort cases. 


DRI’s premises are that, in the public interest: (1) Just tort claims 
should be properly and adequately compensated, and (2) Nonmeritorious 


claims should be effectively resisted. 


FOR MORE INFORMATION, write to—— 


Car -es A. LEE, JR., 

General Manager, 

P. O. Box 126, University Station 
Syracuse 10, New York 
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PROCKEDINGS 


34th Annual Convention International 
Association Of Insurance Counsel 


QUEEN ELIZABETH HOTEL 
MONTREAL, QUEBEC, CANADA 
GENERAL SESSION 
JULY 4, 1961 


HE GENERAL Session of the Thirty- 

Fourth Annual Convention of the In- 
ternational Association of Insurance Coun- 
sel convened at 9:00 o’clock a.m. at the 
Queen Elizabeth Hotel, Montreal, Quebec, 
Canada, President Denman Moody, presid- 
ing. 

PRESIDENT MOODY: Will the meet- 
ing please come to order. With this gavel 
that you gave me last year I now convene 
the Thirty-Fourth Annual Convention of 
the International Association of Insurance 
Counsel. It is now convened and in session. 

According to our time honored custom 
we will begin our meeting with prayer. Let 
us seek divine guidance for our delibera- 
tions here in Montreal. If you will please 
rise, I will ask Doctor Malcolm A. Camp- 
bell, Dean, Presbyterian Ministers of the 
District of Montreal, to give our invocation. 
Dr. Campbell. 


DEAN MALCOLM A. CAMPBELL: Let 
us pray. 

Our Father, we thank Thee that we can 
always go to Thee. Thou art never far 
away. We wander and go astray. Thou 
doest never go astray. We thank Thee for 
this occasion, for these men and women who 
have come from distant parts to convene 
together, and to plan for the things in which 
they are interested. 

Oh God, we thank Thee for life, for its 
opportunities, for any part that we have in 
it. Help us to remember that we are all 
Thy children. And may this convention be 
carried on with each individual conscious 
of the fact that he is Thy child, that none 
of us walk alone, that Thou art with us day 
in and day out. 


We ask Thy blessing this morning upon 


this meeting, and the meetings that shall 





follow. And may Thy name be made glor- 
ious. We are created in Thine image. We 
have Thy spirit within us. Guide us! Di- 
rect us! Bless us! And unto Thee shall be 
all the glory, world without end. Amen. 


PRESIDENT MOODY: Thank you very 
much, Dr. Campbell, for being with us this 
morning and giving our invocation. 

In keeping with our custom I will now 
entertain a motion to dispense with the roll 
call and reading of the minutes of the last 
convention. (The motion was made, sec- 
onded and carried.) 

It is now my pleasure to call upon a dis- 
tinguished member of the Canadian Bar As- 
sociation, a well known member of our As- 
sociation also, to introduce the speaker, who 
will extend to us the Address of Welcome 
to our convention. I now recognize Jean 
DeGrandpre, who will introduce our next 
speaker. 


MR. JEAN DEGRANDPRE: Mr. Presi- 
dent, ladies and gentlemen. An outstanding 
jurist, a sound practitioner, a gentleman 
whose friendship is both warm and sincere; 
very seldom does one find such a concentra- 
tion of qualities in the same individual. 
The Chief Justice of this province, the Hon- 
orable Lucien Tremblay, is the exception 
that confirms the rule. He carries them all 
to the highest degree. His recent appoint- 
ment as head of the judiciary in the prov- 
ince was received with unparalleled praise 
in all quarters. A graduate of the Universi- 
ty of Montreal, our Chief Justice subse- 
quently earned a degree of Doctor in Civil 
Laws for his book on “The Capacity of Mar- 
ried Women in the Province of Quebec”. 
He developed an extensive general practice. 
He was one of the few Canadian experts 





Page 540 


on constitutional matters. He represented 
the province on several occasions before the 
Supreme Court of Canada and Royal Com- 
missions. This keenest mind is crowned by 
a heart of gold. To those who are close to 
him he always succeeds in making their as- 
sociation pleasant and rewarding. It is with 
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charm that he meets you, and with under- 
standing that he takes part in a discussion. 
We are convinced that he will dispense jus- 
tice with an open mind, always ready to lis- 
ten to new theories, but equally alert to dis- 
cern the sophism from the truth. Ladies 
and gentlemen, Chief Justice Tremblay! 


Address Of Welcome 


THE HONORABLE LUCIEN TREMBLAY 
Montreal, Quebec, Canada 


SAID a few words in French because I 

thought that you would blame me if I 
did not. The second largest French-speak- 
ing city in the world is delighted and hon- 
ored to have you as its guests. I hope that 
the very important work that you have to 
do will not entirely prevent you from en- 
joying your stay among us, and from avail- 
ing yourself of the hospitality of the French- 
speaking Canadians. It has been said that 
Montreal is an open city; if open is used in 
the bad sense of the word, it is untrue. If 
open is used in the sense that you are most 
heartily welcome in Montreal it is true. Let 
us say that Montreal is a city very much 
alive. And you will undoubtedly find that 
out if you have a chance to go around a lit- 
tle bit. 


I hope that you will forgive me if I say a 
few words about law. I am afraid that it is 
the only subject on which I can speak with a 
minimum of knowledge. But I want you to 
understand very clearly that I am now 
speaking only for myself, and not for the 
court that I preside over, nor for any other 
Court. 


For some years now there has been in our 
Canadian courts a very marked tendency 
towards extending the notion of negligence, 
the notion of fault. It is very easy for a 
judge, who is quietly seated in his room and 
who may take hours working on a case, to 
find out something that a man should have 
done and did not do, or something that a 
man should not have done and did do, in 
the very few seconds that elapsed between 
the time when the danger appeared and 
the time when the accident happened. It is 


also very easy to say, after an accident hap- 
pened, that it would not have go if 
a precaution had been taken. But the ques- 
tion is how many people would have even 
thought of taking such precaution before 
the accident? If the present trend of the 
jurisprudence is allowed to continue, I ven- 
ture to say that the day is not very far away 
when we shall have automatic liability, that 
is when the mere fact of causing a damage 
will entail liability, whether there is negli- 
gence or not, whether there is fault or not. 


I understand that you are on the defense 
side, and you can do much to remedy the 
situation. But I shall not annoy you any 
longer. You have very interesting and very 
important work to do. You may also have 
very pleasant things to do, if I leave you the 
time to do them. 

Again I wish you the greatest success in 
your work, and a most pleasant stay in Mon- 
treal. 


PRESIDENT MOODY: Thank you 
Judge Tremblay. I believe you are a judge 
after my own heart. I would like to take 
you back to Texas with us. 

With such hospitality and warmth 
towards your neighbors from the South, I 
am certain we will have a rich and reward- 
ing time here. 

I will now call on one of our members 
to give, on behalf of the Association, a re- 
sponse to this fine welcome. I am going to 
call on a man from West Texas—from Mid- 
land, Texas—who, I am certain, under- 
stands every word of French that the judge 
said. I will call on our own Tom Sealy. 
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Response To Address Of Welcome 


Tom SEALY 
Midland, Texas 


HIEF Justice Tremblay, President 
Moody, Ladies and Gentlemen of the 
Convention: 

Not long ago a Canadian friend of mine 
was visiting me, and I drove him out to see 
some of our country in and around Mid- 
land, Texas, where I reside. This country 
is flat, sparse in vegetation, and has a good 
deal of sand, so that it is a semi-desert 
country. As we drove along, a bird—which 
we commonly call a road-runner for the 
reason that it mostly runs instead of flies— 
ran across the road. My Canadian iriend 
asked me what kind of bird it was. I told 
him it was a chaparral, commonly called 
a road runner, but that in reality it was a 
member of the bird of paradise species. We 
rode along a while longer, gazing at the 
landscape, and finally my friend asked 
again what species that bird was a member 
of. I told him it was a bird of paradise, and 
he said, “All I have to say is that he is a 
long way from home.” 

We too are a long way from home, but 
your mountains, lush valleys, great St. Law- 
rence River, this entrancing city, steeped 
with centuries of tradition, and the friend- 
ly welcome you and your people have ex- 
tended us all combine to make us feel that 
we are simply visiting a next door neighbor. 

Unlike some countries, which permit very 
little intercourse between themselves and 
their satellites with other nations, the Do- 
minion of Canada and the United States 
subscribe to the doctrine of comity of na- 
tions, under the provisions of which one 
nation as a courtesy to the other recognizes 
the laws of the other nation in its own jur- 
isdiction for certain purposes, and histori- 
cally we have been not only good neighbors 
but close friends. As a matter of fact, our 
countries are so friendly that one year your 
currency is favored over ours on the rate of 
exchange, and the next ours is favored 
over yours! Two years ago when our As- 
sociation met in Banff your currency was 
favored, so that it took one dollar and a 
nickel of our money to buy one dollar of 
Canadian funds. This year you have recip- 
rocated, and the situation is somewhat re- 
versed, so that some 97% of our dollar will 


buy a full dollar of your money. We are 
most grateful for this friendly act on your 
part, but we are sure it will pay off for Can- 
ada because our Yankee thrift will assert it- 
self. The ladies will buy the silverware, 
china, and linen for which your country is 
famous, and the ratio of your exports to 
imports will rise tremendously! 

We are proud of this friendship and of 
the fact that the border between our two 
countries is the longest unfortified boun- 
dary in the world. We are certain this re- 
lationship will continue because of our 
friendship for you and yours for us. We 
also know that should you ever be tempted 
to take us over one look at our national 
debt will convince you we will not be worth 
it! 

We are proud too of our International As- 
sociation of Insurance Counsel. Our Asso- 
ciation is truly an international one, and 
your countrymen comprise an important 
segment of it. 

This Association, as you may surmise 
from its name, is composed of attorneys 
whose practice is devoted in a substantial 
way to insurance law and litigation. This 
means that most of us represent casualty and 
life insurance companies and more especial- 
ly are involved in the defense of claims for 
damages asserted against those persons who 
are insured by the companies we represent 
and who hold their policies. While some 
of this litigation necessarily arises from a 
bona fide dispute between the parties, some 
of it is occasioned by unscrupulous people 
who seek to recover unjustly on the theory 
that the person sued is adequately covered 
by insurance. In defending these suits, ac- 
cordingly, we are not only representing the 
companies concerned but all of the people 
involved with the hope and expectation that 
we can hold down the cost of insurance so 
necessary to the safety and well being of ail 
of our people, 

We hold our annual conventions for the 
purpose of exchanging information and 
knowledge for the mutual benefit not only 
of ourselves and the companies we repre- 
sent but for the people at large. We hope 
too, Mr. Chief Justice, that ultimately some 








Page 542 


of this knowledge and information may be 
of benefit to the judiciary! 

We know that in these surroundings our 
sessions will be fruitful. We are grateful 
for your hospitality and are glad we came 
to your beautiful city. 


PRESIDENT MOODY: Thank you, 
Tom, very much, for your fine response. I 
didn’t know exactly how eloquent ‘Tom was, 
or I wouldn’t have had any trouble select- 
ing a speaker. I heard Red Betts say at one 
of the conventions that, as he was looking 
around the room, he liked to see these emp- 
ty seats up front; he said it made it look like 
a church and gives us some prestige. But I 
suggest that those of you in the back when 
you get tired standing up, why come on 
down here and I'll guarantee you we won't 
take up a collection. 


Now we move on as rapidly as possible 
to a very interesting part of our program 
and that is the introduction of our new 
members. To make this introduction, you 
will see from your program that I had se- 
lected our good friend and past president, 
Arthur Blanchet. However, Arthur, as some 
of you know, became ill last evening and his 
doctor wanted him to come back to New 
York City, so that he could be examined and 
whatnot. He went on back last night and 
it was his wish, however, that Tiny Gooch 
take his place in making this presentation 
of fine new members. Tiny, will you come 
forward and be good enough to make this 
presentation for us. (Mr. Gooch presented 
the past presidents and the new members of 
the Association). 


MR. GOOCH: Ladies and gentlemen, it 
is my pleasure, on behalf of the Executive 
Committee and the President, to present 
and to commend to you these fine new 
members of this organization. We hope 
you will come often and partake of these 
conventions, and I am sure you will get 
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the good from them that we have. Thank 
you. 


PRESIDENT MOODY: To the new 
members of our organization I also say, 
“Welcome to you”. All of us here are your 
friends, just for the asking. Don’t stand on 
formality or ceremony. Make the rounds 
with your fellow lawyers whom you find 
here and get acquainted. Remember that it 
is said that anyone is an expert who is twen- 
ty-five miles from home. You are all quali- 
fied, so shed your timidity and let the other 
older members know all about you. 

Now, in talking to the older members I 
don’t counsel you to necessarily be boring. 
I have heard that a bore is a lawyer who in- 
sists on telling you about the case that he 
has won, instead of listening to the cases 
you've won. And keep in mind that, after 
all is said and done, an awful lot is more 
said than done. So, guide yourselves accord- 
ingly and attract attention to yourselves a 
little bit so we will all know you. 

Now, Article X of our by-laws, states that 
the President shall deliver an address. Noth- 
ing is said about what the address is, what 
it shall be about, or any such thing. The 
door is apparently wide open. Some of our 
presidents have made very scholarly lec- 
tures on legal problems, others have told 
jokes, and others have practically foregone 
making any address at all. I feel that the 
few words I should say should have a pretty 
close relation to what I feel that you all 
want to hear. And I believe that your in- 
terest is very close to the International As- 
sociation of Insurance Counsel and all of 
its activities. The more a member knows 
about the Association, the better member 
he is, and the more he enjoys his Associa- 
tion. I will make a few remarks for the 
benefit of the new members; and perhaps 
as a reminder or refreshing the memory of 
some of the others. 
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President’s Report 


DENMAN Moopy 
Houston, Texas 


Our Association had its beginning in 
1920, at a meeting in Atlantic City. The 
membership at that time was limited to 
general counsel of health and accident in- 
surance companies. It was not until 1927, 
in fact, that the general counsel of casualty 
companies and independent practicing law- 
yers were allowed to become members of the 
association. It was 1934 that our first 
Journat was published. From its inception 
in 1934 down to the present time we have 
only had two editors. George W. Yancey 
was the first editor of the JouRNAL and, 
believe it or not, he was the editor from 19- 
34 until 1955, a period of 21 years. He re- 
linquished that job at that time—we finally 
turned him loose—and Bill Knepper took 
over this job, and he has been the editor 
ever since. 


The Journav is generally looked upon 
as one of the very finest of legal publica- 
tions. It will interest you to know that sev- 
eral thousand issues of the JOURNAL go out 
quarterly; they are sent to over 400 federal 
judges and over 550 state judges, our own 
membership, and others who subscribe who 
are not members. It is a terrific task to get 
up this JouRNAL. It comprises about 600 
pages of articles each year. Bill Knepper 
over these many years and George Yancey 
have performed these tasks because of their 
devotion to this Association and to the 
Journat. They have never received any 
type of monetary compensation for this, 
nor has any officer or member of the Execu- 
tive Committee, nor any of the officers of 
this outfit. 


Now the International Association of In- 
surance Counsel has grown steadily. In 19- 
20, as I have stated, it had only eleven mem- 
bers. It had a pretty low beginning, I guess 
you would say. By 1930 the membership 
had risen to approximately 600. In 1961 
there are 1,821 members. A total of 122 in- 
surance companies have general counsel, 
or home office counsel as members of this 
organization. In the last few years the mem- 
bership of this Association has increased 
only slightly. While we have no rule that 
places a maximum on our membership, we 
have never been engaged in a membership 


drive. I feel personally that the member- 
ship of our group will probably increase 
about ten or fifteen percent more, and then 
I believe that it will level off. In a group 
this size you have a great many retirements, 
job changes, appointments to state and fed- 
eral benches, and by this type of activity 
many members are removed from our ranks 
every year. 

Your Executive Committee is swamped 
and bombarded at this time with applica- 
tions for new memberships. It is doing an 
excellent job, I feel, of screening these ap- 
plications. And you may certainly be as- 
sured that the members who are taken in 
will meet, in every particular, the high 
standard of membership. 


Now to pass for a moment to another 
question. One hundred fifty-eight of our 
members are Home Office Counsel. As I 
stated this represents 122 insurance com- 
panies. The American Bar Association has 
recently referred to its Professional Ethics 
Committee and to its Unauthorized Prac- 
tice of Law Committee this question: “Do 
liability insurance companies engage in the 
corporate practice of law by the use of 
salaried counsel to defend suits against 
their insured?” This question is presently 
pending before these committees of the 
American Bar Association. 


At our Mid-Winter Meeting this year, 
which was only a few months ago, our home 
office counsel members petitioned the Ex- 
ecutive Committee to make a study of this 
problem within our own organization and 
to reach a conclusion on the question of law 
presented. Now, it would have been far eas- 
ier for us to have waved aside this very con- 
troversial issue, said we had no time for it, 
or made some disposition like that. But 
your Executive Committee decided to meet 
it, in what I think is the proper manner, 
and that is meet the question head-on. I 
appointed a committee to study this matter. 
The committee was composed of: Taylor 
Cox, from Memphis, who is the chairman, 
Arthur Blanchet, Charles Pledger, Camer- 
on Buchanan, Harley McNeal and Doug 
Stripp. Payne Karr, your President-Elect 
and I also attended a two-day meeting. 
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This committee read all the law it could 
find, and all the briefs that were before 
the committees of the American Bar Asso- 
ciation that I have mentioned. And then 
it made its report yesterday to the Execu- 
tive Committee. At its meeting yesterday, 
the Executive Committee further studied 
and deliberated over this important and 
very controversial subject, and it took the 
following action, and I will read it: 


WHEREAS, a Resolution of the Law- 
yers’ Club of San Francisco, pending be- 
fore the Standing Committees on Pro- 
fessional Ethics and Unauthorized Prac- 
tice of Law of the American Bar Associa- 
tion, poses the question whether liability 
insurance companies are engaged in the 
corporate practice of law by the use of 
salaried counsel to defend suits against 
their insureds; and 


WHEREAS, a Special Committee of 
the International Association of Insur- 
ance Counsel and the Executive Commit- 
tee of said Association have made careful 
studies of that question, including a re- 
view of the briefs submitted to the Amer- 
ican Bar Association committees: 


NOW, THEREFORE, BE IT RE- 
SOLVED by the Executive Committee of 
the International Association of Insur- 
ance Counsel: 

1. No unauthorized practice of the law 
is involved in the use by insurance com- 
panies of salaried counsel to defend suits 
against their insureds; 

2. The clear authority of the insurer to 
select such counsel as it may choose and 
to defend such suits is derived from the 
direct financial interest which the in- 
surer has in the claims asserted, together 
with the obligation to defend which is set 
forth in the policy contract. 


Now that was the action taken by the Ex- 
ecutive Committee. Of course, this matter 
coming up as it did rather suddenly before 
this meeting, our general membership has 
not yet had an opportunity to make any 
study of this matter, or to consider it and 
talk about it, and to read the briefs that 
have been filed, and to take whatever fur- 
ther action you want in the matter. During 
the coming months all of our members shall 
receive the necessary data which will allow 
them to properly consider this question. It 
is our plan—at least it will be Payne Karr’s 
plan—at the next annual meeting to submit 
to the membership for its approval or dis- 
approval this action of the Executive Com- 
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mittee. The present report is merely to ad- 
vise you of the feeling on the matter of the 
Executive Committee and your special com- 
mittee, who I have stated have gone into 
this matter very thoroughly and have come 
to the conclusion that I have mentioned. 
And that will be taken up at the next meet- 
ing. 

Now you know that the Executive Com- 
mittee and officers have been meeting here 
in Montreal since last Saturday, July 1. It 
has been a long time, we have been sitting 
all day. I think I have been out of the ho- 
tel twice since I have been here, and that is 
true of the other members, except those who 
go out late at night and, of course, I don’t 
know anything about that. I spoke to one 
member this morning. He told me he had 
already been here at Montreal for four days, 
he had eaten too much, he has used up all 
his supply of aspirin and Alka Seltzer, was 
almost broke and the convention had only 
started today! I will not divulge his identi- 
ty. Another member who had been here 
for four or five days and apparently fared 
a little better than the other one, he asked 
me if I had tried any of these Canadian 
drinks. I assured him that I did not partake 
of beverages of that type and he then said 
that he thought they were wonderful, and 
I asked him why. He said, ‘Well, these Ca- 
nadian drinks are so marvelous”, he said it 
made him see double, but feel single! 

You know the practice of law is filled 
with all sorts of surprises. I am not going 
to tell you about a case, but I had a client 
that asked me to see his sister—she was a 
married sister—and she was having trouble 
with her husband. And I told him that free 
legal advice was worth just what you pay 
for it, but nevertheless he wanted me to see 
her. So I said I would. So she came up and 
I talked to her about her troubles, and her 
husband. And her chief trouble was, which, 
of course, is not common to all women, that 
he wouldn’t give her enough money. So I 
asked her what he did with his money. She 
said he made a fine salary but never seemed 
to have any money, and I said, “Well, does 
he gamble?” 

She said, “No, he doesn’t gamble.” 

“Well, does he go to horseraces or do any- 
thing like that?” 

She said, “No, not at all”. 

So I didn’t know quite how to get around 
to the final question, so as discreetly as I 
thought I could I said, “Do you suppose 
that there is any likelihood that he is spend- 


Sted 


ing this money on some other woman? 
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And she said, “Oh no, Mr. Moody, it 
couldn’t possibly be that; you know he’s 
reaching forty-nine”. I didn’t discuss my 
age. 

Now, I wish to say this to you in my ad- 
dress. I have been here several days and I 
think I have gotten the feel of the conven- 
tion. I think I have the feel in a way of the 
home office counsel that I have talked to. 
And I think I can say that the spirit of the 
International Association of Insurance 
Counsel has never been higher. . . the en- 
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thusiasm of our members, I feel, is spon- 
taneous. Our program is a hard-hitting one, 
the understanding and co-operation be- 
tween independent counsel and home office 
counsel has never been on a higher level. 
Through our inspired committees we are 
dedicated to take the initiative and carry 
the fight for the defense. Thank you. 

We shall now receive the report of our 
very able and efficient Secretary-Treasurer, 
George McD. Schlotthauer, of Madison, 
Wisconsin. 


Report Of The Secretary-Treasurer 


GrorcEeE McD. SCHLOTTHAUER 
Madison, Wisconsin 


YEAR ago our membership stood at 

1,789. During the year there were 26 
resignations, 24 deaths, 4 delinquents. We 
took in 123 new members. The number of 
members as of today stands at 1,858. In the 
past year there were 134 applications for 
membership filed, of which 123 were ap- 
proved, 10 rejected and one is held. At pres- 
ent, as the President has told you, there are 
a great number of applications being proc- 
essed and considered and it is a tremendous 
job to carefully screen them. There are 80 
in the process of being screened at this time. 
Five resignations were because of appoint- 
ments to the bench. 

Now, I give you my report as Treasurer. 
As of a year ago the balance sheet stood at 
$71,978.50, today our balance is $75,290.59, 
and that is made up as follows: 


We have cash in the checking 
account of $31,746.98 


Our savings accounts sn nneaneennnnn--- 23,543.61 
We have in U. S. Savings —_.. 15,000.00 
That makes a total of ________________. $75,290.59 


Our expenditures during the year 
were: 


Executive Secretary's office -....$10,229.00 
(I am going to leave off cents to 
save time here) (Last year the 
expense was $7,838.00. The ad- 
ditional cost was brought about 
by moving the office to a place 
where Blanche could get a look 


at the outside world. The of- 
fice before was one of those in- 
side offices and she likes to look 
outside and watch the aero- 
planes.) 

The JourNnAvL publication this 
ne ll OT 
(Last year the expense was 
$29,000—the difference roughly 
occasioned on account of the 
publication of the General In- 
dex.) 


Admission fees refunded - 275.00 
Mid-Winter Meeting expense 6,800.00 
1961 Convention expense—to date 365.00 
Auditing expense 0.0.0... = - 275.00 
President's office expense 220.00 
Secretary-Treasurer _ 77.70 
(last year it was $73.20—I will 
have to look for that differ- 
ence.) 
Miscellaneous aaeaiiael 2,277.00 
Our total expenditures this year 
EE 
(Whereas last year for this same 
period our expenditures were 
$48,947.00) 
The receipts this year are as fol- 
lows: 
NL 
(Whereas last year the dues 
were $42,000.00) 
The Journat brought us, this 
Fr 4,920.00 
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(Whereas last year it brought 
us $4,400.00) 








Admission fees this year were ___. 3,300.00 
(Whereas last year they were 
$2,300.00) 

DRI refunds amounted to 893.00 

Convention registration fees this 
year 12,750.00 
(Where as last year it was 
$8,000.00) 

Interest - 549.00 

Miscellaneous income -...... 11.93 


That made a total income of __. $66,524.00 


The excess of receipts over dis- 
bursements this year was -...$23,252.00 
(Whereas last year it was only 
$9,395.00). 


I am pleased to tell you that last year this 
Association made available to DRI the sum 
of $15,000.00 of which $5,000.00 was ad- 
vanced as a loan. As of yesterday that 
$5,000.00 has been repaid by DRI to IAIC. 

In the past we have had surplus funds in- 
vested in savings banks at interest of three 
percent. At our Mid-Winter Meeting in 
Florida, by authorization of the Executive 
Committee, that money has now been de- 
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posited in federally insured savings and 
loan associations, with interest at four and 
one-half percent paid quarterly. 

This report would not be complete if I 
didn’t express my appreciation for the good 
work of Blanche Dahinden. Without her 
this job would really be almost impossible. 
If Blanche is here in the room . . . would 
you please stand up and be recognized? 
Blanche, we are applauding for you any- 
way, Blanche. 

We all appreciate Blanche’s great devo- 
tion to her office. 

Mr. President, in my opinion the finan- 
cial affairs of this Association are on a 
sound basis. I appreciate the confidence 
that you have reposed in me. ‘Thank you. 


PRESIDENT MOODY: George, your re- 
port is a fine one and is accepted. Thank 
you very much. 

Next on our program is the Report of 
the Editor of the JouRNAL. This man con- 
tinues to perform what I say is nothing less 
than an herculean task on our behalf in 
working on the various publications, in- 
cluding the JouRNAL. We owe him a tre- 
mendous vote of thanks. Without more 
ado, I present to you Bill Knepper. 


Report Of The Editor 


WILLIAM E. KNEPPER 
Columbus, Ohio 


URING the past six years when I have 

have been privileged to serve as your 
Editor, the Journal Committee, under the 
chairmanship of Gordon H. Snow, of Los 
Angeles, has developed a fine editorial 
staff. We now have eight regional editors 
and fifty-two state editors. With splendid 
help from the standing committees of the 
association, these editors obtain the arti- 
cles that make our JouRNAL outstanding. 
They also supply much of the material that 
is published in the newsletter, For the De- 
fense. 

R. Harvey Chappell, of Richmond, Vir- 
ginia, continues his excellent job of editing 
our department of Current Decisions. As- 
sociate Dean Robert J. Nordstrom, of Ohio 
State University’s College of Law, is ren- 
dering a most valuable service in Reviewing 


the Law Reviews. This year, Harley J. Mc- 
Neal, of Cleveland, a member of the Exec- 
utive Committee, has assumed responsibility 
for our department, Of Law and Medicine, 
and has obtained some exceptionally fine 
papers. And then we are particularly hap- 
py in the recent appointment of Professor 
Robert W. Miller, of Syracuse University 
College of Law, as Managing Editor of the 
JourNAL. He has previously functioned as 
Managing Editor of For the Defense. In 
his new capacity Professor Miller has taken 
charge of all of the editorial work of the 
JourNAL except for administrative matters 
and policy decisions. 

In addition to publishing the JourNAL 
and editing the newsletter, your editoriai 
staff has worked with The Defense Research 
Institute, Inc., in the preparation of two 
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monographs: The Revolt Against “Whip- 
lash”, and Products Liability. Their recep- 
tion by the defense bar has been enthusias- 
tic. Several more monographs are now be- 
ing written and will be distributed by DRI 
in the near future. 


In the final analysis, however, you are 
the people who deserve the credit for the 
success of these publications. The articles 
that you write and the reports of decisions 
that you send to us are what make the 
JourNAL, the newsletter and the mono- 
graphs so very valuable to bench, bar, law 
schools and the industry. Please keep up 
your good work. 


And now, Mr. President, following the 
custom established by our Editor Emeritus, 
George W. Yancey, it is a pleasure to pre- 
sent to you a complete set of bound vol- 
umes of the Journal. All but the last vol- 
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ume have been shipped to your office. This 
one I now hand to you in token of our 
grateful appreciation of your faithful serv- 
ice to this association. 


PRESIDENT MOODY: Bill, I certainly 
thank you for the fine report, and I certain- 
ly appreciate my bound set of the JouRNAL. 
I had probably done—like a great many 
have done—I had received my journals, | 
would read the index, maybe read it, and 
then I would look up and that issue would 
have disappeared somewhere. I am glad 
to have this complete bound set. I shall 
certainly treasure it and it is already in my 
library, and I expect to use it for the rest of 
my life. 

Mr. Baylor, I wish you would come for- 
ward please and give us at this time the Re- 
port of the Memorial Committee. Mr. F. B. 
Baylor. 


Report Of The Memorial Committee—1961 


F. B. BAy.Lor, Chairman 
Lincoln, Nebraska 


HIS is the anniversary of a declaration 

from which came the breath of life to 
a new nation. We now meet on the hospit- 
able soil of another nation equally dedicat- 
ed to the creation and preservation of the 
liberty that declaration proclaimed. The 
members of this association are proud of the 
friendship which exists between our two 
countries and are devoted to that common 
ideology from which it springs. 

On the latest page which an inexorable 
hand has turned are the names of those 
whose adherence to the ideology of per- 
sonal liberty is reflected in their devotion 
to their families, to their communities, and 
to their profession. They not only accepted 
but welcomed the challenge brought to 
them by that which was difficult and so 
doing became Mountain Men. Of them it 
has been said: 


Great men live on Mental Mountains. 

Their spirits tower above the storms; 

Their minds are above doubt, cynicism 
and despair; 

Their horizons are expanded; their men- 
tal frontiers are broad; 


Their visions are lifted above the fog o! 
petty things; 

They look out over the obstacles into thx 
Promised Land of Tomorrow; 

They see the rainbows while little men 
battle with phantom shadows in the 
valley; 

They see the sun in the east while the 
valley-dwellers burn their tiny lamps in 
darkness; 

Their heads are in the clouds but their 
feet are bedded in the solid rock of Fact 
and Reason; 

They dare the sky; they take the risks; 

Like the Alpine Guide, they would have 
as their epitaph: “He died climbing.” 


On the turning page we see these hon- 
ored names—names of men who died while 
climbing: 

William L. Clark, Birmingham, Alabama 

Gurney G. Cox, Tulsa, Oklahoma 

Ray E. Cummins, St. Paul, Minnesota 

Lindsey M. Davis, Nashville, Tennessee 

Ray S. Dempsey, Oshkosh, Wisconsin 

William H. Freeman, Minneapolis, Min- 

nesota 
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A. Bruce Keller, Pittsburg, Kansas 

Oliver K. King, White Plains, New York 

Raymer F. Maguire, Orlando, Florida 

Richard C. Masters, Lansing, Michigan 

John J. Nangle, St. Louis, Missouri 

Herbert H. Naujoks, Chicago, Illinois 

Frank J. Ryan, Utica, New York 

Lewis C, Ryan, Syracuse, New York 

Herbert M. Sherwood, Providence, Rhode 
Island 

C. B. Snow, Jackson, Mississippi 

Don W. Stewart, Lincoln, Nebraska 

Lowell W. Taylor, Memphis, Tennessec 

Raymond A. Tolbert, Oklahoma City, 
Oklahoma 

Mark Townsend, Jersey City, New Jer- 
se 

Thomas M. Van Cleave, Kansas City, 
Kansas 

William M. Walker, Rock Island, IIli- 
nois 


And to those who bore those names we 
pledge that the ideology which they es- 
poused we will not abandon; that the ex- 
ample of loyalty which they set we will not 
forsake; and that the prized relationship 
which they created we will not cease to cher- 
ish. 

Let us stand and in doing so ratify and 
confirm the following resolution: 


BE IT RESOLVED: That humbly and 
sorrowfully we accept the Final Judg- 
ment and in sadness deplore the loss 
which has come to all who have enjoyed 
the fruitful and irreplaceable relation- 
ships now transformed to unending 
memory. 


BE IT FURTHER RESOLVED: That 
looking now upon and guided and in- 
spired by the lives which are ended each 
of us in meditation gives effect to the 
words of Howard Arnold Walter: 


I would be true, for there are those who 

trust me: 

would be pure, for there are those who 

care: ; 

would be strong, for there is much to 

suffer: 

would be brave, for there is much to 

dare. 

I would be friend to all—the foe,—the 
friendless: 

I would be giving, and forget the gift: 

I would be humble, for I know my weak- 
ness: 

I would look up—and laugh—and love— 
and lift! 


eet 
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Mr. President, in solemn convocation we 
have given expression to the esteem in 
which we hold those who, though thei: 
voices be stilled, will continue to live in our 
memory. In silent meditation we have re- 
asserted the sorrow which their departure 
has brought and have reaffirmed our own 
dedication to the principles which they 
espoused. 

The names here presented now are com- 
mitted to this association for indelible in- 
scription on its memorial role. 

The Memorial Committee respectfully 
submits its report. F. B. Baylor, Chairman, 
L. Duncan Lloyd, Vice-Chairman, Pat H. 
Eager, Jr., Gerald P. Hayes, Joseph A. Spray, 
George W. Yancey. 


PRESIDENT MOODY: Mr. Baylor, on 
behalf of the International Association of 
Insurance Counsel, the report of your com- 
mittee is accepted and filed. We are deeply 
grateful to you for making this report. A 
copy of your report will be sent to the im- 
mediate families of all of our departed 
members. 

Now the main address at the opening ses- 
sion of our meeting will be made by a man 
who is generally regarded in the United 
States as the leading specialist in construc- 
tion industry trends, and in general busi- 
ness conditions. I now call upon Earnest 
W. Fields, of New York, to introduce our 
speaker. 


MR. EARNEST W. FIELDS: It is my 
privilege and my pleasure to introduce to 
you today our speaker, Doctor George Cline 
Smith, vice-president, chief economist, and 
a member of the board of directors of the 
F. W. Dodge Corporation, one of the associ- 
ates of the McGraw-Hill companies. As our 
President has just said, Dr. Smith is re- 
garded as the outstanding specialist in con- 
struction trends and general business condi- 
tions. Prior to his coming with F. W. 
Dodge, he spent six years with the United 
States Department of Commerce, as their 
chief economist. manager of the finance de- 
partment and in charge of their national 
tax policy. You see what has resulted from 
that. He is today President of the Nation- 
al Association of Business Economists; he 
was born in Maryland; he holds an A.B. 
and a Master’s and a Doctor’s degree from 
Washington University in St. Louis. During 
World War II he was a naval intelligence 
officer serving in the South Pacific. He is 
a fine gentleman, a learned man in his pro- 
fession, and I consider it a distinct honor to 
be able to present to you, Dr. Smith! 








pt ea 
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The Business Outlook 


Dr. GEoRGE CLINE SMITH 
New York, New York 


HIS Association is to be complimented 

because it has done one thing that has 
never been done before; something that was 
almost impossible of accomplishment and 
it has happened. For the first time in my 
life I am working on the 4th of July. I did 
think somebody ought to call attention to 
the fact that this is the 4th of July.... I 
guess it has been called. My temptation was 
to find a good rip-snorting 4th of July 
speech and make it to you, but I find that 
they don’t hardly make those things any- 
more; there are none lying around in any 
of the speech books that I can find. 

Now, it is a pleasure to be here in spite 
of it being the 4th of July. It is also a pleas- 
ure to see a group of intelligent-looking 
people who will sit still and listen to an 
economist. I am not sure that I would al- 
ways do that. . . even a successful economist 
like myself! I think I have to correct one 
thing there that Mr. Fields said in his intro- 
duction. It is the United States Chamber of 
Commerce, not the Department of Com- 
merce. I am saying that not to be critical, 
but I do want to keep the record straight 
there. There is a difference you know; one 
is government and the other is against the 
government. 

As a matter of fact, I was not only in 
charge of its work on tax policy, I was in 
charge of its government expenditures pro- 
gram aimed at reducing federal spending. 
During my ten years of office, federal spend- 
ing went up by seven billion dollars a year. 
I was the most frustrated man in Washing- 
ton. 
~ Seriously, though, this business of eco- 
nomics is more important than you might 
suspect, and economists are probably more 
important than ever occurred to you. I can 
see a few signs of skepticism here and there 
in the audience and I think perhaps I had 
better illustrate what I mean. I have to go 
back to World War II to do that. We had, 
back in Washington in those days, a doctor, 
he was about 75 years old, he was not an 
ambulance chaser, but a perfectly respecta- 
ble old gentleman, and he had been retired 
for some years. And all of a sudden he 
found that all of the younger doctors had 





been called into serv- 
ice in the army or na- 
vy, and he felt his pa- 
triotic duty was to go 
back into active prac- 
tice. 

Well, it was pretty 
hard on the old man 
because there was so 
much business to be 
done, there were so 
few doctors around. 
One night around eleven o’clock he found 
that he still had about twenty patients to 
call on. He just couldn’t face it, so he 
popped into one of those taverns that they 
have on practically every street corner in 
Washington—the highest get consump- 
tion per capita in the world, there—and I 
guess for good reason. . . . stopped in at one 
of these taverns and had himelt a nightcap. 
In the course of the nightcap, he struck up 
a conversation with a very pleasant young 
man who was standing down the bar from 
him. The young man turned out to be one 
of those 30,000 lawyers that the OPA had 
gotten to set prices. The two of them had a 
discussion and, over a few more nightcaps, 
the way these things go, the discussion 
turned into a debate, and the debate turned 
into an argument and it revolved around 
one central theme and that was: which of 
these two professions, medicine or law, was 
the oldest and the most honorable? Well, 
they kicked it around, up, down and side- 
ways, and they were getting absolutely no- 
where until finally the doctor thought of a 
clincher. He drew himself up to his full 
height, he shook his finger in the young 
lawyer’s nose and he said, “Young man, do 
you realize that when God created Eve out 
of Adam’s rib he performed the first surgi- 
cal operation—and that proves that medi- 
cine is the oldest and most honorable profes- 
sion.” 

Well, the young lawyer just hooted and 
howled at that and he said, “Why Doc, long 
before that law and order were brought out 
of chaos, and there must have been a lawyer 
around somewhere.” Well, about two paces 
down the bar was an economist and he 
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looked up from his beer—which was all he 
could afford—and said, “Who do you think 
created the chaos?” 

Now this, precisely, is why I am here, I 
assure you. Part of the job of an economist 
is forecasting. This is the most risky, the 
most hazardous, the most dangerous part of 
the job. Also the trickiest. I think I might 
explain to you a little bit about how we do 
our forecasting. I may get booted out of the 
“economists’ union” for this, but we are a 
little like the magicians’ union that way— 
we try to keep these things sacred—but | 
do think that you are entitled to know 
just a little bit about how we do this, so I 
will pull the curtain aside for a moment. 

Again I have to go back to a parable. It 
goes back to Canada, the same month, No- 
vember 1942, but up here in the western 
part of Canada, you may recall that the Al- 
can Highway was being built to Alaska, and 
the United States Army was doing some of 
the work. During the course of this, the 
commanding general got to wondering 
about the problems he faced in the winter. 
And so, one day in November, he called his 
chief weather man in, his chief meteorolo- 
gist, and he said; “Chief, I want to know 
what kind of a winter we are going to have.” 

Well the meteorologist said, “General I’m 
sorry, we are doing pretty well if we can tell 
you what it is going to be like tomorrow, 
but we don’t make long range forecasts for 
the whole winter.” 

The General said, “That’s a lot of non- 

sense. You’ve got ten men on your staff here, 
thousands of dollars worth of equipment, 
millions of dollars worth back in Washing- 
ton, and you can’t tell me what any old In- 
dian around here knows?” 
And the weather man said, “No, I’m sor- 
And the General said, “Well, look, these 
Indians are forecasting a hard winter.” And 
he said, “You'd better get out and talk to 
some of these Indians and find out how they 
do it.” 

The weather man thought this was non- 
sense, but an order was an order, and he 
found an old chief who had a pretty good 
reputation for weather forecasting, and he 
rapped on the chief’s teepee and the chief 
let him in. 

And he said, “Chief, I understand you 
think it is going to be a hard winter.” 

And the Chief said, “Ugg, much snow, 
much cold weather.” 

And the weather man said, “Well, Chief, 
I am more interested in how you do this 
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forecast.””. And said the weather man, “Do 
you study the woolly bear, the caterpillar?” 

“Ugg—woolly bear, the caterpillar, him no 
good.” 

“Do you watch the flocks of geese as they 
migrate south?” 

“Ugg, geese him no good.” 

“Well, Chief, what do you use?” 

“Ahh, me have heap good sign. Me see 
army chop him heap firewood.” 

Now, this is more or less how we do it. 


I was brought up here to be serious and I 
guess we have to get serious a little bit. Iam 
not going to talk about the construction out- 
look, if any of you people are worried about 
that, but some things about business . . . 
what is going on. And a few other things 
that may get me in trouble; if not here, at 
least down in Washington. I have the habit 
of doing that. I will apologize to any Ca- 
nadians in the audience; I assume there 
probably are some. But things down in our 
own country are confused enough, without 
trying to understand what is going on up 
here in Canada; and I think Canada may, 
at this point, with its new budget, and with 
its fight over Mr. Coyne, I think Canada 
may be even more confused than we are, and 
that is saying one heck of a lot. So I will 
not talk about Canada because I am not 
competent to talk about Canada. And for 
that I apologize. 

We have just lived through what may go 
down in history as the reluctant recession of 
1961; I call it a reluctant recession because 
it was very peculiar, very paradoxical. I 
would say it was the most prosperous re- 
cession that we have ever had in our coun- 
try. It bothered some people, especially 
during the campaign season last year in the 
fall; it bothered some people partly be- 
cause it came in pretty quickly after the re- 
cession of 1958. We had a much shorter 
time period in between recessions this time, 
than we have had before. Some people are 
drawing conclusions from that, that this 
may indicate some future trends that are 
none too good. However, I think it is prob- 
ably not true. 

I think the real cause of the reluctant re- 
cession of 1961 was probably the steel strike 
of late 1959. I said at the time, and I will 
say it again, that there are a lot of business 
men who confuse the laws of physics with 
the laws of economics. They assumed that 
when you had a steel strike which knocked 
the production curve—it just went down 
like this—they assumed that this would be 
followed by an equal and opposite reaction 
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and when the strike was over that the pro- 
duction curve would go up like that; so 
that you would have this kind of a pattern 
(indicated by arm movement “down and 
then up”). 

Well, the fact is that economics is not 
physics; that you don’t knock five months 
out of the production of a basic industry 
like steel and use that as the basis for a 
boom. Any fool ought to have been able to 
see that. . . I did. And, anyhow, the fact is 
that we did have this steel strike; it did 
knock out our basic industry and it affected 
a lot of other industries. 

All of a sudden the strike was over. Every- 
body, if you go back and read the Kiplinger 
letter and all the other letters, everybody 
was saying, “Oh boy, we are going to have 
this great boom when the strike is over.” 

The big danger was that businessmen 
would be disappointed when they found 
out there was no boom. And, sure enough, 
that is exactly what happened. There was 
wide-spread disappointment and, incident- 
ally, I’ve got to tell you a little more about 
how we do our forecasting at this point. 

Senator Flanders was campaigning 
around Vermont not so many years ago— 
I’ve forgotten just when—and he drove into 
a little village—he had an entourage of two 
or three cars—drove into a little village—and 
as he was coming into the village he noticed 
that everywhere he looked there were bulls- 
eyes painted on the sides of barns and tele- 
phone poles. . . all over the place. And in 
every bulls-eye right smack in the middle 
was a bullet-hole; it never deviated by a 
hair, in the center of the bulls-eye. 

He asked one of the local men who this 
remarkable marksman was; and the native 
said, “Oh he’s just one of the fellows we've 
got around here.” 

And the senator said, “Well, you know, I 
would like to meet him.” 

And the native said, “Well, Senator, I 
don’t think you really would.” 

And the senator said, “Why not? Any- 
body that is as good a shot as that I would 
like to meet.” 

And the native said, “Well, Senator, to 
tell you the truth he is the village idiot.” 

“I don’t care”, said the senator, “I would 
still like to meet him.” 

So they brought the village idiot up to 
the senator and the senator explained to 
him that this was the most remarkable show 
of marksmanship he had ever seen in his 
life. .. how did he do it? “Oh Senator”, said 
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the idiot, “it is real easy. I shoot first and I 
draw the bulls-eyes afterwards.” 

Now there is, believe me, more that a 
little of that; that is why I had to tell that 
story, so I can say to you that I predicted 
what would happen in the steel strike back 
in November; I predicted that businessmen 
would be disappointed. I am drawing this 
bulls-eye now—afterwards—because I am 
wrong more often than I am right, believe 
me. 


But businessmen were disappointed at 
the failure of the recovery and so what did 
they do? They began cutting back on their 
inventories, they began cutting back on 
their plant and equipment-spending plans, 
and all of a sudden we were in the midst of 
what can best be called a businessman’s re- 
cession. It was brought on by business man- 
agement, we, ourselves, cutting back out of, 
1 think, sheer disappointment over the fail- 
ure of that boom of 1960, to materialize. 

Meanwhile there were some real para- 
doxes in this recession. For one thing, the 
consumer behaved nobly; he went right on 
spending money as if he had it. He didn't 
know anything about any recession, and 
suddenly it occurred to a lot of businessmen 
that they didn’t have inventories because 
customers were coming into the stores and 
asking for things that weren’t in stock; this 
is quite true. Another paradox in this re- 
cession was that employment, not unem- 
ployment, the number of people who were 
working on a seasonly adjusted basis actual- 
ly set a new all time record in February; at 
the low point of the recession, on a season- 
ly adjusted basis we had more people work- 
ing than ever before in history. What kind 
of a recession is that? 

Now, you do have to beware of seasonly 
adjusted figures. The president of a steel 
company that I happen to know up in 
Cleveland has a new statistician. The presi- 
dent told me he was looking over his re- 
ports and he noticed that in January and 
February of this year there were several 
thousand tons of iron ore received in Cleve- 
land. He called in his statistician and he 
said to him, “Look, how could we have got- 
ten any iron ore here in January and in 
February?” 

And the statistician said, “Well sir, these 
are seasonly adjusted figures.” 

And the president said, “I don’t care; 
those lakes were frozen solid; there wasn’t a 
boat that moved.” 
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And the statistician said, “Sir, on a sea- 
sonly adjusted basis the Great Lakes are 
never frozen.” 

Now there are a few more of these para- 
doxes. This was an odd recession in which 
prices stayed high; it was an odd recession 
in which the stock market practically ig- 
nored the existence of the recession and 
went right along booming. Well, so much 
for that. The recession is now clearly end- 
ing. Everybody, even both political parties 
agree on this fact, that the recession is over. 
We took a survey of economists last Octo- 
ber; we take one every year. . . this is part 
of this Indian weather man type of opera- 
tion. We ask these other economists what 
they think, what they see. Sometimes it is 
our own opinion coming back to us, but you 
know you always feel better if you hear it 
from somebody else, even if you told a 
friend of his in the first place. 

As a matter of fact one unethical econo- 
mist I know of actually wrote an article and 
had it published under an assumed name 
and then quoted it to prove he was right. 


Well our economist panel predicted that 
we would have a mild recession and that by 
the middle of 1961 all the indicators would 
be going back up and, sure enough, for the 
first time in history, the economists were 
more or less unanimous, and they were 
pretty much right, which surprised the heck 
out of most of us. 


The real question today is, not whether 
we will get out of this recession, but how 
long is the recovery going to go on, and how 
fast is it going to be? Mild, like that, or is 
it going to be one of these steep, right-away 
recessions? 


Well, the boys in power down in Wash- 
ington, who took a really dismal view of the 
economy when they were running for office 
in October, are suddenly waxing exuberant 
about it. They are figuring the gross na- 
tional product next year—standard forecast 
—will be about five hundred and sixty bil- 
lion dollars. It has been running at about 
five hundred even. This means we would 
be adding sixty billion dollars a year to our 
national output in one year’s time. 


When you consider that it took us from 
1607, when they landed at Jamestown, up 
until this year to get up to five hundred 
billion, adding another sixty to it in one 
year is going to take a little doing. It is pos- 
sible; it actually can happen. I think myself 
it is a rather high estimate. I suspect that 
we will be somewhere in the five-fifty range, 


INSURANCE COUNSEL JOURNAL 





October, 1961 


though, by next year, and this is nothing to 
complain about. 

There are a few reasons for not being 
wildly enthusiastic about this boom. I am 
not a chronic pessimist, I am more often 
accused of being an optimist, and because 
things do look pretty good, I think it is 
only fair to point out that there are some 
flaws in the situation so we will keep our 
perspective. 

One of these is that the steel industry is 
nothing to write home about; it is not doing 
as well as had been hoped; it is doing better 
but still running at a fraction of capacity 
that leaves a great deal to be desired. The 
auto industry—another big one—is not go- 
ing to set any records this year. Home 
building which has led the way out of the 
last three recessions is in the doldrums; in 
fact the single-family home building indus- 
try is just plain sick. There is no other word 
for it. Apartments are doing quite well, but 
the industry that declined last year was the 
single-family house; the industry that is re- 
covering this year is the multi-family house, 
which is a different breed of cat altogether 
and is built by an entirely different proc- 
ess and by an entirely different group of 
builders, so we do have a depressed home- 
building industry, and will have for some 
years to come. Finally on the dark side, we 
have unemployment which is showing no 
signs of going down as a percent of the la- 
bor force; unemployment is remaining per- 
sistently high, it even went up a little in 
May. And this will go on for some years to 
come I am afraid. 


Leaving aside those dark points, the real 
fact is that we are well on the upgrade and 
that, for the next eighteen months or so, 
there is very little on the horizon that we 
need to worry about in terms of the general 
business outlook. 

Back in college I had a professor who 
used to keep a large crystal ball on his desk, 
here mounted, and he had a small one over 
there. People would a'ways ask him what 
this was for. 


“Well this is the latest economic forecast- 
ing device.” 


“Why two?” 


“Very simple; the big one is for long- 
range forecasting and the little one for 
short-range.” 


Now I only say this to illustrate a point 
I want to make, and that is, that there are 
two futures and we usually talk about the 
short-range future. It’s like being a states- 
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man—you can't be a statesman until you get 
elected, or you can’t get into the long-range 
unless you survive the short-range. So 
businessmen naturally are more interested 
in the short-range. 

This spring’s auto sales, next Easter’s 
clothing sales, next Christmas’ toy sales, and 
so on, and they don’t look too often be- 
yond that. The trouble with it is that the 
short-range is here today and gone tomor- 
row; and the long-range we’ve got to live 
with for a long time, and so we ought to 
spend a little time on looking into it. 

The chief characteristics of the 1950’s— 
the decade we have just gone through—to 
me were growth and change. The chief 
characteristics of the 1960’s, which we are 
just beginning, are going to be the same, 
only more so. More growth and more 
change. 

I do have people asking me nowadays, 
“Whatever became of the soaring ‘60’s?” 
(People call them the sagging ’60’s, the sour- 
ing ‘60’s—this was quite popular at the 
beginning of the decade, because of the re- 
cession.) 

Well a recession doesn’t have any effect 
really on the long range projections; in fact 
we assumed in our own 10 year projections 
two recessions, at least, in the ‘60's. The 
fact is that we are going to have in the ’60’s, 
come hell or highwater, tremendous growth 
in the United States. Our population will 
grow by a conservative estimate of 34 mil- 
lion people in ten years. Now how many 
is 34 million people? Well it means that 
every two years we will be adding the Chi- 
cago metropolitan area, suburbs and all, 
every two years. It means that in ten years 
we will add as many people as there are in 
Canada, Australia, and Cuba combined. In 
other words, our population would grow 
as much as if we had annexed Australia, 
Canada and Cuba. I am not recommend- 
ing the annexation of Cuba. 

As a matter of fact I read an issue of Mac- 
Lean’s magazine up here in Canada a few 
months ago, in which a letter to the editor 
proposed that Canada annex the United 
States and make it the 13th province—or 
12th, whichever one it is. That is not a bad 
idea either, in some respects. 

Well, anyhow, we are going to have this 
tremendous growth. I think that in the ’60’s 
the growth trend will not be a steady one, 
just like this, I think there will be some wig- 
gles in it. I think we will see at least two 
recessions in the ’60’s and, it may sound 
strange, but I think that is a good thing, 
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because on the day when we have an econo- 
my with no recessions we will have an econ- 
omy that is in a rigid government-controlled 
strait jacket. A recession is necessary to the 
operation of an individual enterprise econo- 
my; not a depression, but we’ve got to have 
these wiggles and curve. If we don’t have 
the wiggles, then we are going to be in an 
absolute strait jacket. 


One thing we may find. The rate of 
growth, the percentage rate of growth, may 
be slower in the ’60’s than it was in the ’50’s, 
and this is not too surprising although a 
great deal was made of it back in the last 
election campaign, because in a post-war 
period it is only logical to expect that when 
the war is over and you have tremendous 
backlogs of demand and _ tremendous 
amounts of savings in the population's 
hands, it is only natural to expect that those 
{loodgates will be opened to civilian produc- 
tion and you are going to have a big upsurge 
in total output, in total sales, and so on. . . 
in the years right after the war. You would 
not expect to keep this up at the same rate 
forever. 

And what we have been saying is a sort of 
levelling off in growth curve as we have met 
these post-war backlogs. This does not 
mean that we are not going to have good 
normal growth rates in the future, But one 
thing is absolutely certain—absolutely—and 
that is that our business firms have been 
geared to the lush years of 1945 to 1955 in 
particular; they have diversified in all di- 
rections and they are going to be up against 
somewhat slower growth rates in the 
1960’s. This adds up to only one thing 
and that is more and fiercer competition for 
the profits that are there. There are going 
to be enormous profits, but it is going to be 
a lot harder for businessmen to get them. 
They are going to have to work harder. 
They are going to have to be more efficient. 
And, believe me, they are going to have to 
do something they have almost totally for- 
gotten in the ten years after a World War 
II, they are going to have to get back and 
learn how to sell and how to serve the cus- 
tomer. And these are areas where there has 
been a great slippage in the post-war period. 


Somebody in every audience brings up 
this point. I have talked about population 
growth as the main factor in the ’60’s and 
somebody is sure to say, “Now, look, what 
about China and India? They have enor- 
mous population growths and they are 
poverty-stricken, so why should it be good 
for the United States?” 
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Well I would say this. We have no re- 
sources in the United States that weren't 
available to the American Indian long be- 
fore we or our ancestors came over here. 
The fact is that they had the resources but 
they didn’t do anything with them. 

What is the difference between what we 
have done and what the Indian did? Well, 
to me the whole thing boils down to an eco- 
nomic system that provides the elbow room 
for growth, gives vent to the know-how for 
growth, provides the freedom for growth. 
We have our greatest asset in this economic 
system. It is our greatest resource, the eco- 
nomic system that we have today, because 
with that system we can provide more peo- 
ple with higher standards of living contin- 
ually and we can keep on doing this for 
many many decades to come. And as long 
as we do that population growth will be a 
boon rather than a burden. 


My biggest worry for the future of the 


United States, and I will say this is also par- 
allel in Canada, is the preservation of that 
system and, if I may wax controversial for 
a moment, I will say that if I were Mr. 
Krushchev I would be laughing my head 
off right now. I would be laughing at the 
United States doing its darnedest to move in 
my direction without my lifting a finger. I 
would be laughing at the threat to break up 
large industry, one of the most important 
strengths that we have in either a peaceful 
or a military fight with communism. We 
are dealing with a country—Russia—which 
only has one management and one industry, 
and yet there is a positive tendency in our 
country to divide our larger and most effi- 
cient industries into smaller and less effi- 
cient units. 


And if I were Krushchev I would be 
laughing my head off. I would be laughing 
at the decline, the undermining of individ- 
ual responsibility in this country, because 
in communism and collectivism there is no 
room for individual responsibility and we 
in our country are doing our utmost it 
seems to me at times, to undermine what in- 
dividual responsibility we have left. If I 
were Krushchev I would be laughing at the 
increase of government control for every- 
thing in the United States because this is ex- 
actly what I would want. I would be laugh- 
ing at the threat to destroy the American 
economy through inflation, through wilder 
and wilder spending schemes, and I would 
be laughing, I think most of all, at geo- 
graphical Marxism spreading in the United 
States—and what do I mean by geographical 


INSURANCE COUNSEL JOURNAL 





October, 1961 


Marxism—I mean federal aid to everything. 
Federal aid to highways, to schools, the 
whole kit and caboodle. There are no 
tax payers to the federal government who 
are not also tax payers to the states. There 
are no funds available to the federal govern- 
ment which do not come out of the pockets 
of citizens of the states. There is no magic 
in Washington that can add to those funds. 

What are we doing? We are practicing 
a species of geographical Marxism, the prin- 
ciple of which is from each area, according 
to its ability, to each area according to its 
need. This is the basic tenet of Marxism 
and we are doing this through federal aid 
to everything. 

I would like to ask just one question: If 
we think that our American system is better 
than collectivism then why not give it a 
chance and stop modelling it after collec- 
tivism? 

I have one other worry for the future 
and that is international crises. I think we 
can only make one assumption and that is 
that there will be no all-out war. This is the 
only workable assumption under which you 
can forecast, because if there is an all-out 
war there is no point in trying to prepare 
your business affairs or storing your records 
in some mountain vault or something of 
that sort. Because if we do have an all-out 
war this world is going to be so totally dif- 
ferent that there won’t be any place for any 
of these worries. The only workable as- 
sumption is that there will be no all-out 
war; this is the basis on which I have oper- 
ated in forecasting and, incidentally, as a 
member of the strategic bombing survey in 
Japan right after the war, in Hiroshima and 
Nagasaki while they were still bulldozing 
the bodies up, I would have to assume that 
there would be no nuclear war, because 
there isn’t much question about what would 
happen to the human race. 


And so we make that assumption. We 
still will have these crises; we still will have 
brush-fire wars. We are going to have one 
crisis after another and we are going to have 
crises in places we have never even heard of. 
We have managed to bear up through these 
crises before, and I have every confidence 
that we will do it again in the future. As a 
matter of fact, we are getting to be pretty 
good crises-bearer-up-underers. We are get- 
ting used to it. 

Back to the economy. The short-range 
outlook is good, the next eighteen months 
or so. The long-range outlook is very good, 
if you allow for a few wiggles and curves, 
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which we would call recessions. The out- 
look is so good, as a matter of fact, that I 
am tempted to end this talk with just one 
little story, which I think points a moral. 

A school teacher, from back east, spent a 
summer on a dude ranch in Wyoming, and 
while they were out there they took a few 
trips out there into the mountains—the 
rancher took all his dudes up. One day they 
got up a mountain-highway with a very 
sheer cliff and a precipice that just went 
straight down for a couple of thousand feet. 
There was no guard rail along the edge of 
it—no warning sign—no nothing! 

And the school teacher took one look at 
the cliff and she said to the rancher, “Look 
shouldn’t there be a warning sign up here 
of some sort?” And he said, “Well, to tell 
you the truth, ma’am, we did have a warn- 
ing sign up there until about three years 
ago, but nobody ever went over so we took 
it down.” 

I do think that maybe we ought to keep 
the warning sign in place; we certainly must 
keep our eyes on these situations, but the 
best conclusion I can give you, and the most 
honest one, is that we are going to have one 
heck of a lot of problems of all sorts—that 
is one more thing we will have in the '60’s— 
but we are also going to have quite a good 
business climate for the next decade, at least. 
Thank you very much. 


PRESIDENT MOODY: Dr. Smith, on 
behalf of our Association, I want to thank 
you very much for this most excellent ad- 
dress. The next time I send in a fee to one 
of my insurance clients I am going to put 
down there in red ink, “Dr. Smith says times 
are real good”, and I hope it will work. I 
don’t have any illusions about that, how- 
ever. 

It was certainly a pleasure to have you 
with us, Dr. Smith, and I wish you could 


INSURANCE COUNSEL JOURNAL 


Page 555 


stay and enjoy our hospitality. I under- 
stand you must leave this afternoon and we 
regret that more of us will not be able to 
meet and know you. 


(The President then called upon the 
chairman of the Open Forum Committee, 
the General Entertainment Committee, and 
other committees, who made announce- 
ments.) 


PRESIDENT MOODY: The last item of 
business today is that of an appointment of 
a Nominating Committee. That always 
takes place at this time. This Nominating 
Committee has an extraordinarily difficult 
task; it keeps very long hours and makes 
considerable sacrifices. Now, this Nominat- 
ing Committee is one that ensconces it- 
self behind closed doors, it doesn’t come out 
and seek your opinions, and for your opin- 
ions to be made known you must go in there 
and tell them who you feel should fill the 
offices that ought to be filled. It is never 
customary to announce in advance who 
this committee is going to be; there are all 
kinds of reasons assigned to it, but I have 
the sneaking suspicion that the basis of not 
telling is that there might be an exodus out 
of here, so we keep it pretty quiet who's 
going to be on the Nominating Committee. 

The Chairman this year of the Nominat- 
ing Committee is your past president, 
Wayne E. Stichter, of Toledo, Ohio; the 
other members are C. A. DesChamps, from 
San Francisco, California; Franklin J. Mar- 
ryott, from Boston; William M. O'Bryan, 
Fort Lauderdale, Florida, and Alex Cheek, 
of Oklahoma City, Oklahoma. 


Wayne will you please come forward and 
tell us what your plans are with respect to 
your meeting. (Thereupon the chairman 
of the Nominating Committee made an an- 
nouncement. The meeting then ad- 
journed.) 
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General Session 
July 6, 1961 


HE GENERAL Session of the Thirty- 

Fourth Annual meeting of the Inter- 
national Association of Insurance Counsel 
reconvened at 9:45 o’clock a.m., President 
Denman Moody presiding. 


PRESIDENT MOODY: This is the clos- 
ing session of the Thirty-Fourth Annual 
Convention and we’ll all be going home to- 
day or tomorrow, I assume. We will open 
this meeting with an invocation and I will 
ask Father Lacoste—Abbe Norbert Lacoste, 
who by the way is the brother of Roger La- 
coste, our distinguished member—to please 
give us the invocation. Father Lacoste! 


ABBE NORBERT LACOSTE: Will you 
please rise. We must be thankful to God of 
all these meetings because we feel we are all 
sons of God, and this fraternity that is unit- 
ing us, is not merely human but it is also 
divine, and it is the will of God that we all 
work in all the different paths of life—bring- 
ing peace, bringing friendship, bringing al- 
so justice. May God help all of us. 


PRESIDENT MOODY: Thank you, very 
much, Father Lacoste. 

This is the largest convention that we 
have ever had. The largest convention be- 
fore was 996 members. We now have regis- 
tered 1,060. So apparently Montreal is a 
mighty fine place to have a convention. 


(At this point the chairman of the Gen- 
eral Entertainment Committee and the 
chairman of the Men’s Tennis Committee 
were recognized; prizes were awarded to the 
winners of various contests; and thanks 
were extended to persons who had partici- 
pated in convention arrangements) 


PRESIDENT MOODY: The Defense Re- 
search Institute was established in July of 
1960. The establishment of this institute 
followed eight long years of planning by 
quite a number of committees of the Inter- 
national Association of Insurance Counsel. 
We refer to this as DRI for short. All per- 
sons interested in furthering defense 
including insurers, self-insureds and all 
sorts of people who must defend themselves 
in the courts, are eligible to belong to this 
organization. This is the only organization 
of its kind. It has a great future and it fills 
a tremendous need. ‘The man who has done 
the most to bring DRI into being is Stanley 
C. Morris. His long and untiring effort as 
Chairman of the Defense Researci: Commit- 
tee has, in effect, amounted to a dedication 
of the last few years of his life to this en- 
deavor. He is also Chairman of the Board 
of DRI and I will ask him to come forward 
at this time and give a report on the pres- 
ent status and activities of DRI. Stanley C. 
Morris! 


Report Of The Defense Research Institute 


STANLEY C. Morris 
Chairman of the Board 


ADIES and gentlemen, the Defense Re- 
L search Institute has as its stated major 
purpose to enhance the knowledge and im- 
prove the skills of defense lawyers. If I were 
to state that in popular language, I would 
say that DRI aspires to be both coach and 
cheerleader for the defense. 

The Defense Research Institute came in- 
to being after long years of study. One of 
the matters that was being studied was the 
fact that in this country the situation of the 
defendant in the personal injury field had 


been steadily deteriorating vis-a-vis the po- 
sition of the plaintiff. We believe that DRI 
has been attacking that problem along the 
proper lines, and is making noteworthy 
progress. 

DRI is less than nine months old. During 
that period thousands of non-compensated 
man-hours have gone into its work. We look 
forward to the employment of a full time 
executive director. Since mid-December last 
we have had a general manager and are op- 
erating a central office. 
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DRI took over the publication of the 
monthly newsletter, For the Defense, within 
a few months after it was created. DRI is a 
protege of the International Association of 
Insurance Counsel. When the institute was 
first organized IAIC advanced $5,000.00 and 
promised to advance a total of $15,000.00 to 
put DRI in operation. I’m proud to say 
that the $5,000.00 has been repaid and that 
there will be no request for the additional 
authorized $10,000.00. 

The Institute conceives that its field in- 
cludes a broad gauge study of personal in- 
jury problems as well as other defense prob- 
lems, and the facilitating of communica- 
tion among defense lawyers. Notable prog- 
ress was made in the communication field 
during the past year with an attention-ar- 
resting result in one case, in particular. A 
substantial victory was had by a defendant 
on the question of the attempt to measure 
the dollar value of pain and suffering on a 
unit-of-time basis. Within three days after 
the handing down of the highly important 
decision of the Supreme Court of Wiscon- 
sin, the opinion was on the desk of our edi- 
tor and was distributed throughout the 
country in the next issue of For the Defense. 

Plans are now underway whereby For 
the Defense will be increasingly prompt in 
disseminating this type of information to 
defense lawyers. 

In addition to the nationwide distribu- 
tion of the newsletter, For the Defense, the 
Institute has published two monographs, 
The Revolt Against “Whiplash” and Prod- 
ucts Liability. Some 9000 copies of “Whip- 
lash” have been sent out and some 5000 cop- 
ies of Products Liability. A third mono- 
graph, Evidence: Official Records, will be 
published September 1, and at least two 
more monographs are scheduled for issu- 
ance in 1961. ‘These will be supplemented 
by some other pamphlets containing work- 
ing tools for defense lawyers, including Cur- 
rent Decisions—1961, which will be mailed 
to all DRI members in December. 


The Defense Research Institute belongs 
to all who choose to become part of it. Its 
functions, as a medium of communication, 
can only be discharged by the efforts—the 
joint efforts—of all those who are the bene- 
ficiaries of accelerated communication. 


We have had gratifying success in pro- 
curing lawyers and law firms to become 
sponsors, of DRI. Sponsorship means a fi- 
nancial contribution on a non-recurring ba- 
sis and several thousand dollars have been 
accumulated in the sponsorship fund. This 
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money has been set aside in a separate fund 
and will be invested. It will serve as a re- 
serve to strengthen our organization. We 
expect to operate upon the annual member- 
ship dues. 

The firms who generously contributed as 
sponsors did not thereby acquire member- 
ship for all of their members or any num- 
ber of them. However, sponsors may also 
become sustaining members by making ap- 
plication and paying dues to DRI. Infor- 
mation in this regard will be supplied by 
our central office. I am happy to say that 
in many instances the same law firms that 
have made sponsorship contributions to 
DRI, have also enrolled the individual law- 
yers as members of the institute. 


The newsletter, For the Defense, was dis- 
tributed to more than 5,000 recipients free 
of charge, at the beginning, but we have 
been compelled to abandon that program 
because of its excessive cost. Those of you 
who have been receiving the newsletter on 
a gratuitous basis have received your last 
copies. To receive the September issue of 
the newsletter, it will be necessary for you 
to become a member of DRI, or if you hap- 
pen to be an officer or employee of an in- 
surance company which has taken out a cor- 
porate membership, it can designate four 
persons to receive the four copies of the 
newsletter which are made available to the 
corporation as an incident to the corporate 
membership. Furthermore, it is possible 
for corporate members of DRI to obtain ad- 
ditional copies of the newsletter at nominal 
cost, and several companies are doing this 
and are distributing the additional copies 
among their claim personnel. 


The directors of the Institute are confi- 
dent that membership will result in sub- 
stantial returns. We solicit all of you to 
become members. We think that every 
member of the International Association of 
Insurance Counsel should support the De- 
fense Research Institute, and become a 
member of it. 


Several particularly encouraging things 
occurred during the past year. Lewis C. Ry- 
an, of Syracuse, became our President on 
January 31, 1961. I must say that this was 
the greatest single thing that ever happened 
to the Institute, even though we enjoyed 
his services but a few weeks. He passed away 
on May 10. During his presidency he made 
a tremendous contribution. His death was 
a great loss. Lew Ryan was, in my opinion, 
one of the most influential lawyers in Amer- 
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ica. To have served with him was a great 
privilege. 

This year also saw the adoption by the Su- 
preme Court of New Jersey of a rule forbid- 
ding the revelation of ad damnum demands 
to juries in personal injury cases. That was 
a recognition by the court of the fact that 
the astronomical ad damnum demand serves 
no proper function in a personal injury 
case. We expect to see the realization that 
this is so extend across the country. 

A year ago in the Report of the Defense 
Research Committee we noted the fact that 
“whiplash” had become moribund. Since 
then, I am pleased to say that “whiplash” 
has become a sort of a forensic orphan, 
a filius nullius. You seldom hear it in 
court anymore, and you don’t see it in the 
pleadings of knowledgeable plaintiff’s law- 
yers. 

We also predicted that the attempts, na- 
tionwide, to measure pain and suffering 
in dollars on a unit-of-time basis would fail. 
There has been a pitched battle in that 
field throughout the last twelve months. I 
believe that measurable progress has been 
made. The editors of For the Defense would 
like to know whether there are test cases 
pending on that subject in your various 
states. Please report that information as 
soon as possible. If any of you who have 
test cases, or know of the pendency of such 
cases, will call at the desk of our business 
manager, Charlie Lee, after this meeting, he 
will be able to assist you. 

We have been happily successful in our 
effort to find a successor to Lew Ryan. We 
went down to the great state of Texas and 
procured a terrific Texan. The only kin- 
ship that my little state can claim to Texas 
is that if we ironed it all out and got rid of 
the wrinkles it might be half as big as Texas. 
The man who was obtained to take the Pres- 
idency of DRI is Josh H. Groce. He is here, 
and I want to present him to you. Josh H. 
Groce of San Antonio, Texas. 


MR. JOSH H. GROCE: Our business 
manager is here, Charlie Lee. I’d like him 
to stand up and take a bow. 

Charlie is maintaining a desk in the lob- 
by outside the meeting hall. If any of you 
here have not yet affiliated with DRI and 
choose to do so before you leave the city, 
he will be out there to function, and I hope 
you will choose to join with us. Thank you 
very much. 


PRESIDENT MOODY: Thank you Josh. 
I think everyone can see that his heart and 
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soul are in this work and I hope that every- 
body here who has not joined DRI will do 
so. 


If there is no unfinished business or new 
business to come before the meeting, we will 
pass on to our main address for this conclud- 
ing session. Our main speaker who will ad- 
dress us this morning is a prominent and 
outstanding member of the Canadian Bar 
Association. I’m going to have him intro- 
duced to you by a member of the Interna- 
tional Association of Insurance Counsel 
who practices law in Ottawa, Canada. It is 
a pleasure to present Adrian T. Hewitt who 
will introduce our main speaker. Adrian, 
will you come forward please. 


MR. ADRIAN T. HEWITT: Monsieur 
le president, mesdames, monsieurs. . . it is 
my honor to introduce to you today the 
guest speaker at this closing session. This 
of course, is always the highlight of the 
meeting of the International Association of 
Insurance Counsel. 


Our speaker was born in Halifax, Nova 
Scotia in the year 1904. Those responsible 
for his education showed remarkably good 
judgment and immediately sent him to Ot- 
tawa, that is the capital of Canada beauti- 
fully located on the Ottawa River about one 
hundred and twenty miles northwest of this 
city. There he attended Ashbury College. 
After graduation he then attended Dal- 
housie University in the City of Halifax and 
obtained the degree of Bachelor of Arts in 
the year 1924, and in the year 1926 gradu- 
ated from the same university in law. He 
entered practice in the city of Halifax in 
the same year and today is the senior part- 
ner in the firm of McInnis, Cooper and 
Robertson. 


He is married, the father of four children, 
and two of his sons are now members of 
his own firm. He continued his career at 
the bar and was appointed one of Her Ma- 
jesty’s Counsel learned in the law in the year 
1941. He holds directorships in many large 
Canadian corporations and is the Chairman 
of the Board of Governors of Dalhousie Uni- 
versity. He’s had a distinguished career at 
the bar and included in his practice has 
been the representation of many insurance 
companies and he is now counsel for the All 
Canada Insurance Federation which has the 
responsibility in this country of looking af- 
ter the interests of the insurance industry. 
Perhaps the best way to give you-some in- 
sight into the personality of our speaker is 
to tell you a small anecdote. I think this 
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will illustrate the ready wit and the versatil- 
ity that he has acquired as counsel. He had 
been appearing in the Appellate Court fo 
his province frequently over a period of 
time, and finally, on one occasion, he was 
presenting an argument on behalf of his 
client that sounded quite opposite to the 
argument he had been submitting a few days 
earlier on behalf of another client—as a 
matter of fact he found himself taking the 
exactly opposite position in his submission 
to the court and his attention was drawn to 
this fact by one of the members of the court. 
He said, “Well now Mr. McInnis, how is it 
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that you are presenting this argument? If 
I remember rightly just three days ago you 
presented exactly the opposite argument.” 

He said “Yes my Lord, it was a silly argu- 
ment, wasn’t it?” 

Ladies and gentlemen, here in Canada we 
have no national flag; we have no national 
anthem, contrary to anything you might 
have heard during this convention, but we 
do have a Canadian Bar Association. The 
Canadian Bar Association has a President; 
the President is Mr. Donald McInnis, 
Queen’s Counsel, and I present him to you 
now. 
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Glimpses At Advocacy 


Donavp McInnis, Q.C. 
Halifax, Nova Scotia, Canada 


T HAS been frequently said that the art 

of advocacy is fast declining. No doubt 
this has been brought about in consequence 
of the doing away, in a large measure, with 
the jury trials and as well the advent of ad- 
ministrative boards and government bodies 
which are encroaching upon our courts ol 
law. Rhetoric or advocacy as was known in 
the past, has little place in any tribunals of 
such a nature and, indeed, before a single 
judge, persuasion by way of oratory is out 
of place. In this day the ability to under- 
state the case is regarded by some as being 
more effective than the flowing phrases of 
the advocates of days gone by. Neverthe- 
less, there still remains the lawyer’s weapon 
of able direct and cross-examination. If 
these comments are worthy of any title, I 
would give them the heading, “Glimpses at 
Advocacy”’. 


It is to be remembered that the great ad- 
vocates of the past, and indeed, orators of 
years gone by, did not have the benefit of 
mechanisms for enlarging upon the volume 
of the voice, and consequently the ability 
to allow the audience to hear depended up- 
on the enunciation of the speaker, and per- 
haps too, the volume of his voice. It is said 
of Demosthenes that as a young man he 
stuttered and had little power of expression. 
To overcome this he practiced speaking in 
an underground chamber with a view to 
producing volume to hear the resonance of 
his own voice. As for Cicero, writers of old 
have told us that at first he had a harsh stri- 
dent voice, but with practice his tones be- 
came well modulated and pleasing. 


Like most arts, there are certain funda- 
mental rules or principles to give effect to 
the best manner of submitting an argu- 
ment or supporting a proposition of fact or 
law. I believe that the great advocates stu- 
died their speeches or submissions with 
great care. Preparation was the secret and 
as well a knowledge of human nature. One 
cynic has defined advocacy as—“Spokesman- 
ship; or the art of misleading an audience 
without actually telling lies.” Lord Mac- 
Millan has said: “The lawyer indeed may 
not be unfairly described as a trafficker in 
words.” 





Great beauty can be 
derived from a happy 
choice of words. Color 
can be produced by 
an association of 
words which of them- 
selves have little lus- 
tre. A knowledge of 
language enables the 
speaker to describe 
his meaning effective- 
ly. 

The great Lord Mansfield has said that 
“most of the disputes in the world arise 
from words.” “When I use a word”, Hump- 
ty Dumpty said in a rather scornful tone, 
“it means just what I choose it to mean— 
neither more, nor less.” “The question is,” 
said Alice (Through the Looking Glass) 
“whether you can make words mean so 
many different things.” Words and advoca- 
cy then are the tools of our trade and our 
work can always be open to comment and 
criticism. The process of analogy, dis- 
crimination and deduction should be with- 
in the prowess of the lawyer. He must be 
able to distinguish between the fallacious 
argument and what is proper syllogism and 
the ability to deduce and adduce must be 
his forte. 


A complete knowledge of the best litera- 
ture was possessed by the great advocates. 
Lord Chatham boasted that he twice read 
through Bailey’s Dictionary to understand 
the meaning of words. Browning, Steven- 
son and Kipling learned the meaning of our 
language in a similar way. Johnson literally 
devoured whole libraries. It is said of Abra- 
ham Lincoln that to understand the use of 
the word “demonstrate” he mastered all the 
theorems of Euclid. A student of advocacy 
will be familiar with the works of Dickens, 
where we have much background framed in 
law, and as well Sir Walter Scott, concern- 
ing which Guy Mannering has a legal 
theme, and many others. The great parlia- 
mentarians who were masters of the classics 
drew upon them to give expression to their 
advocacy. 


I suppose not many now read the Ora- 
tions of Cicero, either in the English or the 
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original Latin. Examination of such Ora- 
tions will show that the manner of speak- 
ing of Cicero did not greatly differ from the 
eloquent advocates of later times. Cicero 
has left us an essay in this respect which was 
composed soon after the Battle of Pharsalia 
and was intended by him to contain the 
plan as to what he himself considered to be 
the most perfect style of eloquence. He has 
said in part: 

“The eloquent orator is a man who 
speaks in the forum and in civil causes in 
such a manner as to prove, to delight and to 
persuade. . . but the foundation of elo- 
quence, as of all other things, is wisdom. . . 
There must be a sort of easy style, and yet 
not utterly without rules, so that it may 
seem to range at freedom, not wander about 
licentiously. .. The language will be pure 
and Latin; it will be arranged plainly and 
clearly, and great care will be taken to sec 
what is becoming.” Therefore, a simple 
orator to be eloquent is not bold in the man- 
ner of making words. He is modest in his 
metaphors, sparing in his use of obsolete 
terms, and humble in the rest of his orna- 
ments of words and sentences. He will 
avoid such insults as are not to be healed. 


To go to an earlier age, even now the 
“Apology” of Plato on Socrates can be read 
with profit. The scene is in the court and 
Socrates is warning his audience against 
his own eloquence. Socrates speaks: “How 
you, O Athenians, have been affected by my 
accusers, I cannot tell; but I know that they 
almost made me forget who I was—so per- 
suasively did they speak; and yet they have 
hardly uttered a word of truth. But of the 
many falsehoods told by them, there was 
one which quite amazed me;—I mean when 
they said that you should be upon your 
guard and not allow yourselves to be de- 
ceived by the force of my eloquence.” Soc- 
rates ends his oration with a plea of clemen- 
cy for his children and descendents: “When 
my sons are grown up, I would ask you, O 
my friends, to punish them; and I would 
have you trouble them, as I have troubled 
you, if they seem to care about riches, or 
anything, more than about virtue; or if 
they pretend to be something when they 
are really nothing. And if you do this, both 
I and my sons will have received justice at 
your hands. The hour of departure has ar- 
rived, and we go our ways—I to die, and you 
to live. Which is better God only knows.” 


The plea for clemency is perhaps one of 
the most important of all the powers of the 
advocate and may often produce the best re- 
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sults. If the advocate is able to obtain a les- 
ser sentence or strike a cord in the hearts of 
the jury or judge, then his function has 
been well served. I might be forgiven for 
referring, not to a plea in real life, but to a 
plea made on the floodboards of the stage. 
So, so well known. It is the cry for mercy! 


It blesseth him that gives and him that 
takes. 

Tis mightiest in the mighty; it becomes 
the throned monarch better than his 
crown; 

His sceptre shows the force of temporal 
power 

The attribute to awe and majesty 

Wherein doth sit the dread and fear of 
Kings, 

But mercy is above the sceptre sway— 

It is enthroned in the heart of Kings 

It is an attribute to God himself. 

An earthly power doth thou show likest 
God's 

When mercy seasons justice. 


Failure to exercise clemency has made 
notorious for all time Judge Jeffrey. The 
bloody assizes are remembered for their in- 
fancy. The walls of the court room on the 
orders of Judge Jeffrey were draped in scar- 
let cloth. This feature no doubt led to the 
name of the assizes. The injustice was 
great. Hundreds were hanged, drawn and 
quartered. Alice Lisle was sentenced to be 
burned alive. This brutality shocked even 
the most ardent of the King’s supporters 
and hanging in the marketplace of Win- 
chester resulted. It is said that so loath- 
some was Jeffrey’s name that when he had 
been dead many years and his title extinct, 
his granddaughter, the Countess of Pom- 
fret, travelling in Somersetshire, was in- 
sulted by the populace and found she could 
not safely venture herself among the de- 
scendants of those who had witnessed the 
bloody assizes. The name of James II was 
reviled by many in his time for failure to 
exercise mercy. 


Sometimes the witness, or the accused, 
can become the advocate. You will recall 
that in the greatest trial of all time where 
the charge was really one of blasphemy, Pi- 
late said to Christ, “Do you say that you are 
the King of the Jews?” The answer was, 
“Thou sayest it”. For a long time I had 
thought that Christ did not utter the dam- 
aging words which his accusers wanted to 
hear, that he was the King of the Jews. Sub- 
sequently I have learned that in the Aramaic 
of the time there is no such word as “yes”. 
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Moffett, in his translation of the New Testa- 
ment, has interpreted the word “certainly”. 
“The words are yours; it is as you say”. My 
point is that on occasion the witness will 
avoid the directness of the question and in 
part become the advocate himself. 

Do you remember the ability with which 
Joan of Arc defended herself when she was 
questioned for 15 days by 60 judges or as- 
sessors from the faculty of the University of 
Paris. Her defence has also been made man- 
ifest by the playwright, George Bernard 
Shaw. Her accusers were examiners and 
masters and doctors of theology and French 
law, and Joan, unlettered and untutored, 
had no counsel. Yet they could not con- 
found her; but she was burned at the stake. 
Her answers reflected her honesty, bold- 
ness, simplicity and greatness of heart. 


Q. Have you then command from your 
voice not to submit yourself to the 
Church Militant, which is on earth, 
not to its decision? 

A. I answer nothing from my own head; 
what I answer is by command of my 
voice; they do not order me to dis- 
obey the Church, but God must be 
served first. 


But our heroine cannot rest in peace. Only 
a short time ago I read the review of a new 
book “Operation Sheperdess”. In it, it is 
said that Joan was not the simple country 
maiden of legend and that she never tended 
a single sheep. She was said to have been 
highly connected and was really a political 
pawn, although there is no doubt about her 
trial. She was short and stocky and an am- 
ple bosomed brunette as contrasted with 
the heroine of fiction—a tall golden haired 
girl. It is also said that she was not burned 
at the stake but that some unknown woman 
took her place. In support of this picture 
of the suggested real story, the author asks 
why it was she arrived at the execution 
square with her head covered. Why is there 
no record of her death in the city’s records? 
Why were the populace kept by the soldiery 
to the side streets and not permitted in the 
marketplace? 

For my part, I prefer Bernard Shaw—and 
to bring him into the subject of advocacy 
I would recommend the reading of the first 
part of the judgment of Mr. Justice Har- 
mon in (1957) 1 W.L.R. 731, which con- 
cerns itself with the will of Shaw and his 
theories of language. 


Can you not also recall the beautiful lan- 
guage of Sir Walter Raleigh in his attempt 
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to save his life from the charge of treason. 
He referred to the death of Queen Eliza- 
beth—“A Lady whom time had surprised”’. 
Coke, as prosecutor and attorney general, 
had attributed to Raleigh knowledge sug- 
gesting the annihilation of King James and 
his family. This trial and Coke’s venom 
marred his otherwise remarkable career. 
Coke opened his case to the court by the 
statement, “You shall see the most horrible 
practices that ever came out of the bottom- 
less pit of the lowest Hell”. Coke let the 
words roll from his lips managing during 
the recital three times, “Now let us destroy 
the King and all his cubs, not leaving one.” 
Raleigh speaks: 


Raleigh: “O, barbarous, do you bring the 
words of these hellish spiders 
against me? If they, like un- 


natural villains used _ these 
words shall I be charged with 
them?” 


Coke: “Thou art thyself a spider of 
Hell for thou dost confess the 
King to be a most sweet and 
gracious Prince; yet thou has 


conspired against him.” 


Do not these words sound like the words of 
Shakespeare? Indeed, our language was, 
during that period, in full flower. 

Even now there is some doubt as to Ra- 
leigh’s guilt—not of treason but at least that 
of conversations with Spanish agents. There 
were too many recantations and renuncia- 
tions. How can we explain the throwing of 
a letter enclosed in an apple to Cobham 
then a prisoner in the Tower. Did Raleigh 
bargain with Aremberg for a flat yearly 
pension of £ 1500 in return for supplying 
services “‘to tell (said Lord Coke) and adver- 
tise what was intended by England against 
Spain, the Low Countries or the Indies.” 

It is strange that a number of authors 
have attributed to their heroes the title, 
“For the Defence”. I refer to Lloyd Paul 
Stryker’s able work on Lord Erskine; the 
work by Majoribanks, “The Life of Sir Ed- 
ward Marshall Hall”, the great English 
barrister of a half century ago, and as well 
the story of an advocate of great compe- 
tence, Clarence Darrow. It is impossible in 
the short time available, to compare the 
abilities or eloquence of these several advo- 
cates. Let us recall for a moment the speech 
of Clarence Darrow of some 35 years ago, 
in his summation in the Sweet case which 
concerned a charge of murder arising out 
of the shooting of a spectator and possibly 
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an agitator when some negroes moved into 
a white district in Detroit. The story is too 
long to tell, but Darrow said: “We come 
now to lay this man’s case in the hands of a 
jury of our peers—the first defense and the 
last defense is the protection of home and 
life as provided by our law. We are willing 
to leave it here. I feel, as I look at you that 
we will be treated fairly and decently, even 
understandingly and kindly... And, after 
all, the last analysis is, what has man done? 
—and not what has the law done? I know 
that before him there is suffering, sorrow, 
tribulation and death among the blacks, and 
perhaps the whites. I am sorry, I would do 
what I could to avert it. I would advise pa- 
tience; I would advise toleration; I would 
advise understanding; I would advise all of 
those things which are necessary for men 
who live together.” 


The great advocates produce a picture in 
words. The phrases must be like the strokes 
of a brush to produce a graphic effect. The 
language is simple and clear; the sentences 
are frequently short, and the words which 
are found to be most expressive are words 
in common usage. If the address or exam- 
ination is to a jury the statements must 
have the attribute of clarity so that they 
will be understood. The advocate is speak- 
ing to the reasonable man. He is endeavor- 
ing to produce a scene that can be assem- 
bled in the juror’s mind. He draws upon 
all his knowledge. He becomes a craftsman 
of words. He is building for the effect his 
words will have on the ears of his audience. 
Sir Norman Birkett, as he then was, re- 
minds us in his address to the American Bar 
and the Canadian Bar in Washington in 
1950, on “Law and Literature,” that some of 
the younger members of the bar are apt to 
wonder wherein the powers of the great ad- 
vocates resided. He told us that the younger 
Pitt once said that some wondered at the 
enormous reputation of Charles James Fox. 
“Ah! But you have never been under the 
wand of the magician”. The advocate must 
call upon all his resources. He must be in 
part actor, part orator, and give to his au- 
dience the understanding of sincerity and 
courage—above all he must give of himself; 
that is the most important element of all. 


Hear, now, how the great advocate, Dan- 
iel Webster, stated his case in the summa- 
tion in the trial of John Francis Knapp for 
the murder of Joseph White. Strangely 
enough, in this case, Webster was in the role 
of prosecutor rather than defender. “The 
assassin enters, through the window al- 


INSURANCE COUNSEL JOURNAL 


Page 563 


ready prepared, into an unoccupied apart- 
meni. With noiseless foot he passes the 
lonely hall, half lighted by the moon. He 
winds up the ascent of the stairs, and reaches 
the door of the chamber. Of this he moves 
the lock, by soft and continued pressure, 
till it turns on its hinges without noise, and 
he enters, and beholds his victim before 
him. The room is uncommonly open to 
the admission of light. The face of the in- 
nocent sleeper is turned from the murderer, 
and the beams of the moon, resting on the 
gray locks of his aged temple, show him 
where to strike. The fatal blow is given, 
and the victim passes, without a struggle o1 
a motion, from the repose of sleep to the re- 
pose of death!” 


The jury must have envisaged the whole 
of the awful scene as though it were enacted 
by players in a playhouse. Would that I 
had time to review the cross-examination 
of Webster’s companion in great advocacy 
and refer to the cross-examination of the 
Wizard of the Law, Rufus Choate, in the 
Russell Sage case. The reading of such 
cross-examination sets out in a most telling 
style what happened. You see the million- 
aire, Sage, gently thrust an innocent by- 
stander before him as a shield before the 
bomb exploded. The subtlety and cutting 
effect of the questions reveal the work of a 
true master of advocacy. 


Students of advocacy are fond to support 
their own heroes as to which is the greatest 
advocate of all time. For myself, there is no 
doubt about this. I believe it is generally ac- 
cepted that Thomas Erskine, the Scot who 
later became Lord Chancellor of England, 
was the greatest of them all. He lived in a 
period of great stress and revolution. I re- 
fer to the period of the French Revolution 
and later years. The audience was in the 
tens of thousands and great interest and ex- 
citement followed. Charges of criminal li- 
bel and treason were frequent. Erskine usu- 
ally led for the defence. Mobs moved 
through the streets following the trial of 
Lord George Douglas, pillaging and burn- 
ing. In this period the great Erskine reigned 
supreme. He lived in the period of the great 
names, including Pitt, Fox and Burke who 
were the outstanding parliamentarians of 
that era. Strangely enough, in “The Lives 
of the Lord Chancellors,” by Campbell, 
dealing with Lord Erskine, there is related 
the incident of his maiden speech in the 
House. He had already gained a tremen- 
dous reputation at the bar and the whole of 
the Commons were waiting to hear what 
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this man, an orator of the courts, had to say. 
The debate concerned the famous India 
Bill. It is said that Erskine’s performance 
was tame and destitute of the animation 
which so powerfully characterized his speech 
in Westminster Hall. However resplen- 
dent he appeared as an advocate when ad- 
dressing a jury, he fell to the level of an or- 
dinary man—if not below it—when seated 
on the Ministerial Bench. 

According to one graphic representation 
of the scene, Erskine’s faculties were on this 
occasion paralyzed by the by-play of his op- 
ponent. Pitt intended to reply. He sat with 
pen and paper in his hand and prepared to 
catch his arguments of this formidable ad- 
vocate. He wrote a word or two. Erskine 
proceeded, but with every additional sen- 
tence Pitt’s attention to the paper relaxed. 
His look became very careless and he began 
to think the orator less and less worthy of 
attention. At length when every eye in 
the House was fixed upon him, with a con- 
temptuous smile he pushed the pen through 
the paper and flung them to the floor. 
Erskine never recovered after this expres- 
sion of disdain. His voice faltered—he strug- 
gled through the remainder of his speech 
and sunk into his seat, dispirited and shorn 
of fame. 


Most dramatic of all was his introduction 
to the bar—that is to say, his first case. It 
concerned the trial of Captain Baillie. The 
accused man had made some allegedly libel- 
lous statements concerning Lord Sandwich 
and one of the other administrators of one 
of the naval hospitals. Baillie overheard 
Erskine’s vociferous remarks and decided to 
retain him. However, Erskine found that 
he was only one of five counsel and the last 
of these. As the trial progressed it seemed 
hopelessly lost. On the day before the clos- 
ing of the defence, and just before adjourn- 
ment, Erskine arose from his place and ad- 
dressed the court which was presided over 
by Lord Mansfield, Erskine said: “My Lord, 
I am likewise of counsel for the author of 
this supposed libel”. Then followed onc 
of the most masterly orations of all time. 


It is said by spectators that they sat in a 
trance of astonishment. It was regarded as 
eloquence in the truest sense and spoken 
with a complete simplicity. I need not tell 
you the result. Afterwards Erskine was 


asked how he had found the courage to 
stand up so boldly to Lord Mansfield (who, 
by the way, was a fellow Scot and the found- 
er of commercial law in England). “I 
thought, 


” 


he answered, “I felt my little 
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children plucking at my robe and crying out 
to me—Now, Father, is the time to get us 
bread.” 

Lord Brougham said of Erskine that they 
felt it impossible to remove their looks from 
him when he had riveted, and as it were, 
fascinated them by his first glance; then 
hear his voice of surpassing sweetness, clear, 
flexible, strong, exquisitely fitted to strains 
of serious earnestness, deficient in compass, 
indeed, and much less fitted to express in- 
dignation or even scorn, than pathos, but 
wholly free from harshness or monotony. 

It is said with respect to his professional 
merits—“I ought by no means to omit his 
skill in examining witnesses, upon which 
the event of a cause often depends more 
than fine speaking.” When he had to exam- 
ine in chief—not, as in common fashion, fol- 
lowing the order of the proofs as set down 
in the brief—he made the witness lucidly 
relate, so as to interest and captivate the 
jury, all the facts that were favourable to 
his client. In cross-examination he could 
be most searching and severe but he never 
resorted to browbeating, nor was gratui- 
tously rude. Often he carried his point by 
coaxing; and when the witness could not be 
contradicted, he would try by pleasantry to 
lessen the effect of it. The Edinburgh Re- 
view referred to the “witchery of this ordi- 
nary man’s voice, eye and action.” 


The power of cross-examination is one 
of the great powers of an advocate who is 
skilled in this respect. .. So many stories 
of cases have been related, that it is diffi- 
cult to determine which is the most telling. 
One of the classic examples concerns the 
trial of Queen Caroline before a committee 
of the House of Lords. It is to be remem- 
bered that her husband, George, the King, 
was endeavouring to get rid of her and 
charged her with misconduct with various 
Italian servants. The kingdom was in a 
high pitch of excitement and the common 
people were all for Caroline. Brougham 
destroyed the witnesses for the King by an 
examination which displayed an advocacy 
unparalleled in English annals: The wit- 
nesses were for the most part Italian serv- 
ants who did not speak English and were 
forced to testify through an interpreter. 
Brougham’s cross-examination was so for- 
cible that the most important witness was 
frequently repeating the phrase, “Non Mi 
Ricordo”—I do not remember. The result 
was that throughout the whole of the 
United Kingdom the catch phrase of the 
populace was—“Non Mi Ricordo”. Den- 
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ham, Counsel for the Queen, made one of 
the faux pas of all time in addressing the 
jury. His speech was in part: “If no accuser 
can come forth to condemn thee, neither do 
I condemn thee; go and sin no more.” His 
last words rung like a pistol shot and as the 
impact of his faux pas dawned on the House 
of Lords, smiles gave way to laughter. What 
was intended as the climax of his appeal had 
become a plain admission of his client's 
guilt. It was a bad mistake but it was over- 
come. Denham later wrote that the phrase 
“has given me some of the bitterest mo- 
ments of my life.” It is to be recollected that 
the case resulted in a six-months hoist, 
much to the joy of all Englishmen. 

Again, coming to the destruction of the 
witness, reference may also be made to the 
examination of Oscar Wilde by Carson. 
Oscar Wilde had brought a charge against 
the Marquis of Queensberry, the father of 
Lord Aldred Douglas. Queensberry charged 
Wilde with “posing as a sodomite”. In his 
opening questions Carson showed Wilde 
to be untruthful as Wilde had stated that 
he was 40 years of age. 


Q. You stated that your age was 39. I 
think you are over 40. You were born 
on the 16th October, 1854. Did you 
wish to pose as being young? 

A. No. 

Then Carson shot: 
Q. That makes you more than 40. 


Wilde displayed all of his wit, at first with 
apparent great effect. Speaking of a letter 
Wilde had written—“I think”, said Wilde, 
“it is a very beautiful letter. It is a poem. 
You might as well cross-examine me as to 
whether a sonnet of Shakespeare was prop- 
oe.” 

“Apart from art”, questioned Carson. 

“IT cannot answer apart from art.” 


“Suppose a man who is not an artist had 
written this letter, would you say it was a 
proper letter?” 

“A man that was not an artist could not 
have written that letter”, Wilde replied. 

Picking up another letter Wilde had writ- 
ten, Carson asked, “Is that an ordinary let- 
ter?” 

Wilde answered with a condescending 
smile, “Everything I write is extraordinary. 
I do not pose as being ordinary.” 

However, the tireless rapier of Carson 
prodded on until finally Wilde was over- 
come. From that time forward he ceased to 
be a person of consequence in England. 
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It has been said, too, that Rufus Isaacs, 
then attorney-general, destroyed Frederick 
Henry Seddon in his opening questions in 
cross-examination. You will recall that Sed- 
don and his wife were defended by Sir Ed- 
ward Marshall Hall. Perhaps Hall made 
the mistake of allowing Seddon to go on the 
stand; but Seddon looked forward to the 
trial of wits with the great Sir Rufus Isaacs. 
The charge was that Seddon had adminis- 
tered arsenic to the “old girl” Eliza Barrow. 
She had some money and Seddon obtained 
her little fortune in return for an annuity 
of £150 a year. She did not live long after 
these arrangements were made. Seddon 
buried her in a common grave. Isaacs’ first 
questions on cross-examination were: 


Q. Miss Barrow lived with you from the 
28th July, 1910, until the morning of 
the 14th September, 1911. 

Yes. 

. Did you like her? 

. Did I like her — 

. Yes, that is the question. 


OPoO>r 


Seddon was placed on the horns of a dilem- 
ma. If he said that he liked her, he was a 
hypocrite. If he said “no”, his case was prej- 
udiced. He endeavoured to escape by say- 
ing, “She was not a woman you could be 
attracted to.” “I deeply sympathized with 
her.” The damage was done. The love of 
gold was his undoing. 

Rufus Isaacs’ great attributes were his 
quiet manner, his sympathetic approach and 
his enagaging way of asking questions. He 
was patient and relentless and displayed un- 
failing courtesy. With these weapons he 
was a leader of the bar and brought to him- 
self fame as one of the great advocates of his 
day. 

I cannot pass on without mentioning also 
the great powers of examination displayed 
by Sir Edward Marshall Hall. The jury 
rested in his hands. Amongst others the 
author relates the case of Rex v. Dyer which 
concerned a charge of murder against a 
young woman who had killed an infant. 
She was overhead to remark, “How can any- 
one kill a baby like this”, or words to that ef- 
fect. This statement was introduced by the 
prosecution with a view to establishing an 
intent and motive. Marshall Hall, in his 
address to the jury, completely changed the 
emphasis and he said that the expression 
of this woman showed complete innocence 
—‘“How can anyone kill a baby like this”— 
to show that such an action would be be- 
yond comprehension. Needless to say, the 
young woman was acquitted. 
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Some of you who have read this book 
might recall, too, the story of the trial of 
Marie Hermann. She was a street prowler 
and known as the “Duchess”. No doubt 
she gained this description as a result of her 
regal ways. She was overheard to utter the 
words, shortly before the discovery of the 
murder—“Speak, speak, speak.”” Were these 
words uttered in passion as this woman 
struck the man with an iron poker, or, were 
they expressions of alarm and concern of 
a woman holding the wounded man who 
allegedly had attacked her, in an endeavor 
to make him speak so she could see if he 
was badly hurt. The histrionic abilities of 
Marshall Hall are perhaps reasonably well 
known. 


Powers of advocacy are not admired by 
all and, indeed, critical comment has been 
made on the purpose and intention of advo- 
cacy. Jerome Frank, in his work from 
“Courts on Trial” has said, “The lawyer 
not only seeks to discredit adverse witnesses 
but also to hide the defects of witnesses who 
testify favorably to his client.” If, when 
interviewing such a witness before trial, the 
lawyer notes that the witness has manner- 
isms, demeanor-traits, which might dis- 
credit him, the lawyer teaches him how to 
cover up those traits when testifying. He ed- 
ucates the irritable witness to conceal his ir- 
ritability, the cocksure witness to subdue 
his cocksureness. In that way, it is said the 
trial court is denied the benefit of observ- 
ing the witness’s actual normal demeanor, 
and thus prevented from sizing up the wit- 
ness accurately. 

It has been said, also, by another critic, 
Eggleston: 


In cross-examination, the main preoccu- 
pation of counsel is to avoid introducing 
evidence, or giving an opening to it, 
which will harm his case. 


What should the attitude of the lawyer be 
in presenting his case. Obviously he has 
been retained to adduce the evidence to the 
best advantage of his client and to set aside 
or lessen the effect of evidence given against 
the interests of his client. That is the role 
of all of us. If the lawyer were not able to 
produce for his client everything favorable 
for his side of the case, then of course there 
would be no purpose in having counsel at 
all. Counsel’s main purpose is to put for- 
ward his best effort for the case of his cli- 
ent, but he should always be careful not to 
adopt tactics which are unfair or 8 age aa 
to the interests of justice. Probably there 
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will be no ideal means of always obtaining 
justice. Some of the critics would recom- 
mend, for the purpose of civic cases, a coun- 
sel or lawyer in the nature of a Queen’s 
Proctor whose duty would be to act primari- 
ly for the court and whose main purpose 
would be to endeavour to produce all that is 
favorable or unfavorable for either side. 

The great Samuel Johnson has defended 
our profession ably. Boswell asked, “But, 
Sir, does not affecting a warmth when you 
have no warmth—does not such dissimula- 
tion injure one’s honesty?” 

Johnson replied, “Why no Sir, everybody 
knows you are paid for affecting warmth for 
your client and it is therefore no dissimula- 
tion.” 

The unthinking public will often ask, 
“Why does a lawyer represent a client whom 
he knows to be guilty?” I will not waste 
time dealing with a question of such a na- 
ture. The answers are too well known 
amongst lawyers and, indeed, are all con- 
tained in many articles including that of A. 
S. Cutler—“Ts a lawyer bound to support an 
unjust cause?” 

Criticisms of the nature I have mentioned 
have come down through the years. I refer 
to an article entitled, “Lawyers and the Pub- 
lic’, in Volume 18 of the Law Quarterly Re- 
view which was written in 1902. There, it 
was said: 

I think, therefore, that we may take it as 
established both as a matter of opinion, 
professional as well as lay, and as a matter 
of law, that the function of the legal pro- 
fession ought to be and is the administra- 
tion of justice. 


Such comment was made in answer to the 
charge put forward by Leckie in the “Map 
of Life” where the subject of the ethics of 
advocacy is to some extent dealt with. It 
was said in part— 


But necessary and honourable as the pro- 
fession may be, there are sides of it which 
are far from being in accordance with 
the austere code of ideal morals. 


It is idle to suppose that a master of the 
art of advocacy will merely confine himself 
to dispassionate statements of the facts and 
arguments of his side, he will inevitably 
use all his powers of rhetory and persua- 
sion to make the cause for which he holds 
a brief appear true, although he knows it to 
be false; he will affect a warmth which he 
does not feel and a conviction which he 
does not hold, He will skillfully avail him- 
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self of any mistakes or omissions of his op- 
ponent or of any technical rule that can ex- 
clude damaging evidence and so on. What 
is the right and proper way? The general 
answer evidently is that it is that way which 
is most calculated to promote the interests 
of justice. As lawyers, having as we have a 
great tradition, I believe that the ethics oi 
our profession are as high as they ever have 
been and the great purpose and desire of 
the tremendous majority of counsel in this 
country is to do what is fair and proper. 
That, I am sure, is the desire of this great 
Association before whom I now appear—the 
desire to promote the interests of justice. 


PRESIDENT MOODY: Thank you very 
much Mr. McInnis, for coming down here 
to Montreal and giving us this very fine ad- 
dress. You not only gave us a wonderful 
talk regarding advocacy, but you gave us a 
very fine example of it in your presentation. 
And we certainly do thank you. 
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I personally wish to thank the members 
of the Executive Committee, and the co- 
chairmen and members of our standing and 
convention committees, for making this 
Thirty-Fourth Annual Meeting such a suc- 
cess. Our thanks also go to the management 
of The Queen Elizabeth and especially to 
Tom McAlevey and his expert helpers for 
the wonderful job that they have done so 
far. 

Now I almost overlooked our hardwork- 
ing nominating committee. .. I don’t know 
what has become of them, I haven't seen 
any of them today; I don’t know if they 
have reached a decision. It may be that they 
will wish to move up to Quebec and con- 
tinue their deliberations up there for a week 
or two. But let’s call Wayne Stichter up— 
our Chairman—and see what they have been 
able to do. Wayne will you come forward 
please. 





Page 568 


INSURANCE COUNSEL JOURNAL 





October, 1961 


Report Of The Nominating Committee 


Wayne E. SticuTer, Chairman 
Toledo, Ohio 


R. PRESIDENT, and ladies and gen- 

tlemen: I wish to submit at this time 
the Report of the Nominating Committee 
signed by all members, namely Alex Cheek, 
of Oklahoma, Al DesChamps of San Fran- 
cisco, Franklin Marryott of Boston, Bill 
O’Bryan of Fort Lauderdale, and myself, as 
your chairman. 

As I said on the opening day at the open- 
ing session, the job of the nominating com- 
mittee is indeed an arduous one, and I 
think I can speak on behalf of all members 
of the committee when I say that it is also a 
very rich and rewarding experience, to sit 
down with your fellow lawyers—four others 
—and discuss objectively and conscientious- 
ly the qualifications of the men whose 
names are submitted to you. 

Your nominating committee met on Tues- 
day from 2:30 to 5:00 in the afternoon, and 
Tuesday night from 10:30 to midnight; 
Wednesday morning from 10:30 a. m. to 
12:45, again from 4:00 to 6:00, and again 
last night from 10:30 to twelve o’clock. I 
am giving the hours during which we had 
sessions at which members of the Associa- 
tion were invited to appear. In addition to 
that we had some executive sessions; the last 
of which ended at two o’clock this morning. 

Nearly 100 members of this association 
appeared and gave the committee the bene- 
fit of their views and recommendations. It 
was indeed heartening to see the attitudes 
manifested by the many who appeared be- 
fore your committee. After very careful 
consideration and deliberation, your com- 
mittee has made the following unanimous 
nominations; unanimous as to everyone of 
the nominees whose names I will now pre 
sent: 

On the Executive Committee—three men 
to be elected, each for a term of three years 
—we unanimously propose the following 
nominations: 

Gordon R. Close, of Chicago, Illinois, 
Wiley E. Mayne, of Sioux City, Iowa, Wal- 
lace E. Sedgwick, of San Francisco, Califor- 
nia. 

For Vice-President, for a term of two 
years: James P. Allen, Jr., of Boston, Massa- 
chusetts. 


Secretary-Treasurer for a term of one 
year: George McD. Schlotthauer, of Madi- 
son, Wisconsin. 

And for President-Elect: 
Knepper, of Columbus, Ohio. 

Respectfully submitted, and signed by all 
members of your committee. 

Mr. President, your committee submits 
these nominations of these men for the of- 
fices that I have mentioned, and I now move 
the approval and adoption of the report of 
the nominating committee. 


MR. SANFORD M. CHILCOTE: Mr. 
President, I second the motion. 


PRESIDENT MOODY: Thank you 
Wayne. On behalf of the International As- 
sociation of Insurance Counsel we certainly 
thank you for a job well done. The motion 
has been made and seconded. I first though 
wish to ask if there are any further nomina- 
tions from the floor. 

The motion has been made and seconded 
that the nominations be closed. . . and I in- 
terpret it to mean, also, that the Secretary be 
instructed to cast an unanimous ballot on 
these nominations. 

All in favor say 
“ayes”’.) 

All opposed? 

The “ayes” have it. 

And your officers are elected. 

I will ask the following officers who have 
been elected to come forward; I will leave 
Mr. Knepper out at this moment. 

George Schlotthauer will you come down 
in front here so that we can look at you 
again. 

And is Mrs. Schlotthauer here? Will the 
wives please come forward also. 

Jim Allen, will you come forward, please, 
and Mrs. Allen. 


Gordon Close, will you come forward 
please, and Mrs. Close. 

Wiley Mayne, will you come forward, and 
Mrs. Mayne. 

Wally Sedgwick and Mrs. 
please. 

You will notice that I have not asked the 
other officers to come forward, those of us 


William E. 


aye”. (Chorus of 


Sedgwick 
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who are retiring. I didn’t want you to see 
us compared to these fresh faces. I am 
afraid the contrast would be too much of a 
shock. 

Here are your newly elected officers and 
their wives, and I know they will do a great 
job for you. I congratulate the Association 
for selecting such a wonderful group. | 
think they look real good after the three 
days and nights that we have had here. So 
let’s give them a hand. 

I now take great pleasure in asking Char- 
lie Pledger and Tiny Gooch to escort my 
lovely wife up here—if you will do that 
please. 

Ted has done a great deal to put this con- 
vention on; she has told me what to say and 
has approved of everything that I have 
done. . that is during the daytime. They 
say you can get along without these lovely 
ladies, but why should we try? 

I now call upon John Kluwin and Lowel! 
White to escort to the platform your new 
First Lady—Mrs. Sue Karr. 

Your new President is a man of great abil- 
ity; he has served this convention in many 
many capacities over the years. With his 
fine leadership I am certain that the good 
work of the International Association of 
Insurance Counsel will progress and will go 
on to new heights. I will now ask George 
Yancey and Bill Baylor to escort Payne 
Karr to the platform—your new President! 

Payne, I welcome you to the platform and 
I want to present you with your gavel, 
which you will use to preside for the coming 
year. And I know that you will do a great 
job for the Association and so let’s go with 
it. 


PRESIDENT PAYNE KARR: Mr. 
Moody, ladies and gentlemen: Those of you 
who have attended previous meetings of this 
organization as many of you have, may have 
observed that the installation of a new 
President occurs in the last minute of the 
last meeting on the last day of our conven- 
tion. I do not believe that is happenchance; 
this is an insurance organization and | 
strongly suspect that this tradition was de- 
veloped as a means of insuring you against 
a long winded address of plans for the fu- 
ture. 

Many people have been thanked for their 
contributions to this organization during 
the past year. I want to extend not alone 
my own, but your thanks, to an additional 
individual. Part of the education of a Presi- 
dent-Elect, I have learned during this past 
year, is delivered by receiving copies of the 
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correspondence of the incumbent President. 
I have had many opportunities to observe 
Denman’s work on your behalf during the 
year just ended, but nothing could have 
impressed me so much as to the innumer- 
able responsibilities he assumed and the ef- 
fective way in which he discharged them 
than the multiple letters I have received 
which helped me to learn what was going 
on in the organization and certainly empha- 
sized the job that Denman Moody was do- 
ing on our behalf throughout the year. We 
have also seen that demonstrated at this 
fine convention, which he organized and 
has directed. Let’s all give Denman a rising 
vote of thanks. 

The assignment you give me as President 
of the International impells me to deliver a 
prayer which I am told was used by a col- 
ored revival minister in a Georgia-turpen- 
tine camp as he opened a meeting. 


“O Lawd,” he said, “gib dy serbant dis 
mo’nin, de eyes of de eagle and de wis- 
dom ob de owl, 

Connect his soul wid de Gospel tele- 
phom in de central skies, 

Luminate his brow wid de sun ob Heben, 

Turpentine his ’magination, 

Grease his lips wid possum oil, 

Lectrify his brain wid de lightnin ob Dy 
word, 

Put petual motion in his a’ms, 

Fill him plum full wid de dynamite ob 
Dy glory, 

Noint him all ober wid de kerosene ob Dy 
salvation, 

And den, dear Lawd, set him on fire!” 


If I could have all of those things happen 
to me at this time, I might be able to serve 
you during the coming year in a manner 
that you are entitled to. I would be less 
than frank with you if I did not say that I 
am thrilled to be President of this Associa- 
tion. That is a personal emotion that per- 
haps I can share with Sue, but it is a little 
difficult to share with a group. I do feel 
that all of us can be and should be thrilled 
by membership in the International Associ- 
ation of Insurance Counsel. Each of us 
should be exceedingly proud of the strength 
of this organization. I think we should be 
proud of the fact that the organization is 
composed of strong, outstanding lawyers in 
an important segment of one of the most re- 
sponsible professions of the United States 
and Canada. I think we should be proud 
and thrilled by the fact that the dedicated 
service of a George Yancey and a Bill Knep- 
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per, together with the assistance of many 
other individuals, have developed over a 
period of years a_ professional JOURNAL 
which is recognized in our field of advocacy 
as the outstanding publication of its kind. 
I think each of you, with me, should be 
thrilled by the fact that this Association has 
developed during the past year, with much 
background work, but has made finally ef- 
fective during the past year through the un 
tiring efforts of such as Stanley Morris, Lew 
Ryan and many others, The Defense Re- 
search Institute, which is providing the an- 
swer—a very necessary answer—from the 
standpoint of us who are defense lawyers, 
to those gimmicks which have infiltrated 
the practice of tort law during the past five 
to ten years. I am thrilled by what DRI 
has accomplished, and is accomplishing. 


There is another thing about IAIC which 
thrills me, and I'll bet this touches a respon- 
sive chord with some of you too. We have 
all belonged to organizations of one kind 
or another during our professional lives, 
and were it not for the careful and intelli- 
gent planning that the predecessor officers 
of this organization have demonstrated, the 
International Association of Insurance 
Counsel would not be in the stable, respon- 
sible, financial position which it occupies, 
which is not characteristic of all organiza- 
tions. And, too, and a factor related to our 
financial responsibilities perhaps, is our 
membership status. It has not been my 
privilege prior to membership in this group 
to belong to any organization where the ap- 
plicants for membership exceed, as they do 
at this time, our ability to absorb new mem- 
bers, so we do not have to have financial 
campaigns nor do we conduct membership 
campaigns. 

Most of all I am thrilled by and proud of, 
the people who belong to the International 
Association of Insurance Counsel. As many 
of you know, within the last sixty to ninety 
lays there were sent to you committee pref- 
erence sheets on which you were asked to in- 
dicate your preference as to work in the 
various fields of activity of the Association 
during the coming year. Of the 1800—ap- 
proximately—such sheets as were sent out 
by Miss Dahinden’s office, it was my guess 
in advance, when we planned this, that per- 
haps 200 or at a maximum 300 would re- 
spond; which is no reflection at all upon 
those who don’t, but I thought that that 
would be a creditable number indicating a 
desire to participate in activities. It was 


absolutely incredible to me to receive over 
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600 responses to my request for your prefer- 
ences for committee assignments. 

What greater strength could there be in 
any organization than such a demonstra- 
tion of the interest and the desire to parti- 
cipate than was shown by that particular in- 
cident recently? This leaves me to present 
to you what, for my purposes at this time, 
is my honor roll. I call it my honor roll 
—I refer to it that way because it repre- 
sents those men whom I have asked to serve 
as chairmen or vice-chairmen of the stand- 
ing committees of this organization during 
the coming year, and the gracious and will- 
ing response I got to such requests was a 
real thrill to an incoming President. 1 
would like to read their names—those who 
are here I would appreciate having them 
stand—and when I have concluded reading 
the names I will ask you all to give them 
your expression of appreciation. Our Acci- 
dent and Health Insurance Committee will 
be headed by Mr. James J. Langan of Jer- 
sey City, with Mr. Price H. Topping as vice- 
chairman. 

Our Automobile Insurance Committee, 
the chairman is Mr. A. Lee Bradford of Mi- 
ami, and the vice-chairman Jerry Hayes, of 
Milwaukee. 

The Aviation Insurance Committee is 
headed by “Dick” Galiher of Washington, 
D.C., and his vice-chairman is David Dyer 
of Miami. 

The Casualty Insurance Committee I 
guess is properly named because I suffered 
a casualty—you have just removed one of 
my chairmen and made him a member of 
the Executive Committee. Mr. Wally 
Sedgwick, was appointed chairman of the 
Casualty Insurance Committee for the com- 
ing year with Bill Cooney of Detroit as vice- 
chairman. Bill will serve as chairman and 
Alex Cheek, Oklahoma City, Oklahoma as 
vice-chairman. 

Ernie Fields will serve as chairman of the 
Convention Site Committee, assisted by 
John Kluwin. 

Charles E. Pledger, Jr., Washington, D. 
C., will be chairman of the Defense Re- 
search Committee assisted by Frank Van 
Orman of Newark. 

The Federal Rules of Civil Procedure 
Committee is chairmanned during the com- 
ing year by Josh Groce of San Antonio, with 
Willis Smith, Jr. of Raleigh, North Caro- 
lina as vice-chairman. 

Fidelity and Surety Insurance Committee 
—the chairman is Paul McNamara, with 
Bob Leake as vice-chairman. 
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Financial Responsibility Committee, the 
chairman is John Graham of Hartford, with 
Tom Curtin of Reading, Pa. vice-chairman. 

Fire and Inland Marine Insurance Com- 
mittee, the chairman is John Gorman ol 
Chicago, with Newton Gresham of Houston, 
Texas, vice-chairman. 

Home Office Counsel Committee, the 
chairman is Al DesChamps of San Francisco 
and Milt Baier of Buffalo as vice-chairman. 

The JourRNAL Committee, Gordon Snow 
of Los Angeles continues as chairman, with 
Obie O’Bryan of Fort Lauderdale as vice- 
chairman. 

The Life Insurance Committee is chair- 
manned by Rowland Long of Springfield, 
Mass. with Ed Post of New York vice-chair- 
man. 

Malpractice Insurance Committee: Pink- 
ney Grissom of Dallas, Texas is our chair- 
man and Bill Martin of New York City, is 
vice-chairman of that group. 

Stan Long from my own home town is 
chairman of the Marine Insurance Commit- 
tee, and Bill Porteous of New Orleans is 
vice-chairman. 

Membership Eligibility—the chairman is 
Wayne Stichter and Sam Chilcote is vice- 
chairman. 

The Memorial Committee: Bill Baylor of 
Lincoln, Nebraska is the chairman and Pat 
Eager of Jackson, Mississippi, vice-chair- 
man. 

Another casualty I suffered at the elec- 
tion this morning: Jim Allen was named as 
the chairman of the Nuclear Energy Com- 
mittee. Instead, R. Crawford Morris, Cleve- 
land, Ohio, is chairman and Dick Wagnei 
of New York is vice-chairman. 

A third casualty I suffered—my selections 
seemed to conform to your choices when it 
comes to election—Gordon Close was to 
have been chairman of the Practice and 
Procedure Committee. Instead, Edward J. 
Kelly, Des Moines, Iowa is chairman with 
Clarence Campbell of Seattle, vice-chair- 
man. 

The Senior Advisory Committee: Charlie 
Pledger is the chairman. 

Workman’s Compensation: the chairman 
is Bob Enteman of Newark, New Jersey, and 
Noel Symons of Buffalo is vice-chairman. 

And also, although I have not appointed 
the convention committees for next year in 
most cases, I would like to announce that 
Frank O'Kelly of Florida will be chairman. 
and Percy McDonald, Jr., vice-chairman. 
Will you express to these men, with me, our 
appreciation. 
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I feel most deeply that the calibre of the 
men who have accepted these important as- 
signments for the coming year is a much 
sounder guarantee to you of an elfective pro- 
gram by your Association this year than 
anything I could say. 

It is now my very happy privilege to pre- 
sent to you people whom you know. First, 
I know you all want to greet Lucille Knep- 
per. Here is a lady whom all of us who have 
attended conventions over a period of some 
years have had an opportunity to know and, 
knowing her, all of us admire her. I was 
impressed by the particular enthusiasm 
which Charlie Pledger and Tiny Gooch 
seemed to reflect when they brought Ted 
Moody to the stand a few moments ago, and 
I wonder if you fellows will just carry on 
with that good work and bring Lucille? 

I wish to present to you another lady, one 
who has established a record which I doubt 
can be equalled by anyone else in this room. 
For more than half of the years of her life 
she has attended conventions of the Inter- 
national Association of Insurance Counsel. 
Bonne Knepper is not quite fourteen years 
of age and I am informed that this is her 
seventh convention. Bonne Knepper, the 
daughter of your new President-Elect! 
Stand up, Bonne. 

When one who has worked with Bill 
Knepper for as long as I have thinks of Bill, 
it is pretty hard not to talk in superlatives. 
I am going to avoid that, but I cannot help 
but tell you that when I think of Bill words 
such as industry, talent, dependability, will- 
ingness, versatility, crowd out other words 
ol equal significance. I am sure it is a great 
satisfaction to all of us that Bill is chosen as 
President-Elect of this organization, and at 
this time I request our Past Presidents, Mr. 
Alvin Christovitch and Mr. Paul McGough, 
to escort Mr. Knepper to the head table. 

Bill, there is some analogy between a wed- 
ding ceremony and what you are about to 
do. It is my privilege to ask you at this time 
for the coming year and for the year afte: 
that, as President, if you will forsake the 
practice of law, forsake Lucille and your 
family, and, forsake all others—holding 
yourself only for the work of the Interna- 
tional Association of Insurance Counsel, 
and, it is my duty, too, to admonish you 
that you must speak now and, if not, for- 
ever after hold your peace. 


MR. WILLIAM E. KNEPPER: Thank 
you Payne. I will buy all of it except for- 
saking those gals of mine, and that I won’t 


do! 
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For just a moment let me say that I find 
both joy and sorrow in my heart right now. 
I am fully conscious of the high honor that 
you have conferred upon me; to me there 
is none higher. I am fully conscious of the 
tremendous responsibility that will be mine. 
I shall try to measure up to it. I am particu- 
larly happy to have the opportunity to work 
with Payne. He is one of my oldest friends 
in this Association. He and I were scarcely 
more than boys when we first met in these 
convention halls. 

I would say to you, however, that there is 
a very definite wrench in making the break 
that has to be made because of this change 
of position. It is not going to be easy to say 
“goodbye” to the JOURNAL. 

In 1955, when I succeeded George Yan- 
cey, I promised him that the JOURNAL would 
go forward and measure up to the standards 
that he had set for it. With the help of the 
Regional and State Editors and the others 
who have done that work, I think we have 
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kept that promise, and George, if you are 
still in the room, I want to say to you right 
now that while I cease now to be its Editor, 
the JouRNAL staff, Bob Miller as the Man- 
aging Editor, and the new Editor who will 
step into a going concern, will keep that 
promise to you, too, in the future. I will do 
my best. Thanks a lot. 


PRESIDENT KARR: I would like to 
say that although Bill may no longer be Ed- 
itor of the JOURNAL, if he has any idea he is 
going to say “goodbye” to the JouRNAL, he 
is very much mistaken. 

If there is no further business to come be- 
fore this convention, may I now, with my 
very best wishes to all of you for the com- 
ing year, adjourn this meeting and express 
the hope that we will all get together one 
year from now, and it will be at White Sul- 
phur Springs, West Virginia. 

The Thirty-Fourth Annual Meeting of 
this Association is adjourned! 
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Jack Hespon, Chairman 
San Antonio, Texas 
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Town 


Joun M. Goopwin, Vice-Chairman 
St. Louis, Missouri 


American And Ontario Practice Compared 
In The Jury Trial Of Tort Actions 


Tuomas N. PHELAN, Q. C. 
Toronto, Ontario, Canada 


HE convention program refers to a dis- 

cussion of “American and Canadian 
Trial Systems Compared.” I have taken 
the liberty of changing that to read, “Amer- 
ican and Ontario Practice Compared in the 
Jury Trial of Tort Actions.” There are 
reasons for the change. In Quebec the Code 
Napoleon is followed in civil matters. On- 
tario is the only province in which many 
tort actions are still tried with a jury. While 
the right to jury trial exists in the other 
provinces, the right is not exercised to the 
same extent. In Ontario about one-half of 
the tort actions are tried with a jury. 


In Ontario how does a litigant proceed 
to have his action tried with a jury? There 
is no constitutional right to trial by a jury 
as there is in American states. In Ontario 
either party may serve a notice requiring 
the action to be tried with a jury. Upon 
interlocutory application any judge may 
strike out the jury notice if it appears to 
him that the action is one which ought to 
be tried without a jury. The trial judge 
has like jurisdiction. The practice is well 
established that the jury notice will be 
struck out in actions involving equitable is- 
sues, in actions of malpractice, in actions 
where the issues involve complicated points 
of law or expert, technical or scientific evi- 
dence and also in actions where the facts 
and the law are so involved that it would be 
difficult for a trial judge to adequately di- 
rect the jury. 


There is a marked difference between the 
American and the Ontario practice in the 
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challenges to a juror, In Ontario the want 
of qualification is always a ground for chal- 
lenging a juror. Otherwise the plaintiff or 
plaintiffs on one side and the defendant or 
defendants on the other side may challenge 
peremptorily any four and not more of the 
jurors drawn to serve on the trial. Counsel 
does not have the right or opportunity to 
question a juror before exercising the right 
of challenge. Under the American practice 
the examination of prospective jurors may 
occupy days. In Ontario there is barely an 
interval of more than half-an-hour between 
the time the case is called and counsel makes 
the opening address to the jury. 


The functions of a judge presiding at a 
jury trial in Ontario differ substantially 
from those of the judges in most of the 
American states. It seems to me that the 
judges have much wider duties and respon- 
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sibilities than those of the judges presiding 
in many of your states. One of our learned 
judges has said, “The function of a judge 
presiding at the trial of a jury action are 
not those of a judge sitting as an umpire to 
see that the prescribed rules are observed. 
His duties are to see that people who have 
resort to the courts are given their rights ac- 
cording to law not binding himself by any 
hard and fast rules which will prevent jus- 
tice being done.” 

In directing the jury the Ontario judge 
necessarily explains the law and its applica- 
tion to the facts. He is at liberty to express 
his view about conflicting evidence and the 
credibility of witnesses, subject to a warn- 
ing to the jury that the responsibility for 
the decision is theirs and they may disregard 
any views which he has expressed about the 
facts. ‘The jurors are instructed, however, 
that they must accept as correct the law as 
the trial judge directs the relevant law to 
be. The functions of the jurors are strictly 
and definitely limited to the findings of 
fact relevant to the law as so directed by the 
trial judge. In that respect there is a 
marked difference between our practice and 
that which prevails in some of the Ameri- 
can states. 

The trial judge has the right which he 
usually exercises in tort cases of directing 
the jury to answer relevant written ques- 
tions instead of returning a general verdict. 
These questions are usually framed with the 
assistance of counsel. The judge, however, 
has the sole authority of determining what 
questions are relevant and the words in 
which the questions are to be expressed. 
Where objection is taken in Ontario jury 
trials to any procedural matter or as to the 
admissibility of evidence the judge in most 
cases hears argument of counsel before mak- 
ing his decision. In important matters he 
expresses his reasons for his decision so 
that in case of appeal the validity of his 
reasons may be considered by the appellate 
court. In American trials which I have ob- 
served, such objections are not made on spe- 
cific grounds but are made on general 
grounds formally stated. 


It is the duty of the trial judge in Ontario 
in tort actions to say whether any facts have 
been established from which negligence 
“may be reasonably inferred.” The jurors 
have to say whether from the facts as found 
by the jurors negligence “ought to be in- 
ferred.” If the trial judge finds no facts 
from which negligence may be inferred, he 
will dismiss the plaintiff's action. 
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In some of the American states, accord- 
ing to my information, the jury's finding 
on the facts is absolutely final. In Ontario 
the appellate court has jurisdiction to grant 
a new trial for misdirection or for errors in 
procedure causing substantial adjustments. 
An appellate court may also, but rarely does, 
dismiss the action or grant a new trial if it 
finds the jury’s verdict is perverse, and the 
appellate court has the same jurisdiction as 
the trial judge to dismiss the action if the 
court finds no evidence at all to support the 
jury’s finding on a question of fact. 

A few incidents which may be peculiar 
to our type of trial practice may be interest- 
ing. Each of you may make the contrast 
with the practice prevailing in his own state. 

While in criminal cases the number of 
trial jurors remains at twelve, in civil cases 
the number is reduced to six and women are 
eligible for jury duty. 

Demonstrative evidence is used to the ex- 
tent that it may be strictly relevant. Judges 
do not encourage any extravagant use of 
this method. Blackboards are not used. 

While reasonable latitude is allowed 
counsel in addressing the jury, inflamma- 
tory addresses are not permitted and may 
provide reason for the judge striking out 
the jury and proceeding with the trial as a 
non-jury action. 


Where mention is made by one party of 
the opponent’s insurance, the opponent has 
the right to a new trial before another jury. 

Ontario practice permits payment into 
court before trial by the defendant of a sum 
in satisfaction of the plaintiff's claim. If 
the plaintiff fails to recover more at the 
trial, the plaintiff must pay the defendant’s 
costs of the action and the surplus paid in is 
paid out to the defendant. 

A motion for judgment after verdict is 
with rare exceptions a mere formality. The 
trial judge has no jurisdiction to grant a 
new trial, except as above-stated—he has 
power to grant a non-suit if he holds that 
there is no evidence at all to support a spe- 
cific answer of the jury to the questions put 
to them. 

Nowhere in Canada is the contingent fee 
practice recognized. In Ontario all costs 
are regulated by a tariff specifying costs for 
certain aspects of pre-trial and trial prac- 
tice—e.g., so much is specified for the com- 
mencement of the action, so much for plead- 
ings, interlocutory proceedings, counsel fees 
and so on. All solicitors’ bills of costs are 
subject to taxation according to the tariff by 
a taxing officer who is an officer of the 
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court. To give you an example, an average 
jury action after a three-day trial with dam- 
ages assessed at $5,000.00, whether judg- 
ment is for the plaintiff or for the defend- 
ant, will result in the successful party col- 
lecting from his opponent taxed costs ol 
about $1,500.00. 


Judges and counsel at trial wear robes 
but do not wear wigs as in England. 


There are two matters of American prac- 
tice which we do not have in Ontario, pre- 
trial depositions from witnesses and _pre- 
trial hearings. There are two matters of On- 
tario law and practice which are not found 
in most of the American states; these are the 
comparative negligence law and the right 
of motor vehicle insurers to deny liability 
and at the same time to participate as third- 
parties in the defense of the plaintiff's ac- 
tion. 


As to the first group, in many American 
states counsel for either party may take de- 
positions from any witness before trial and 
the other counsel has a right to be present. 
According to Mr. Belli, who was recently 
in Toronto, litigants take full advantage of 
this practice and take depositions from al- 
most every witness long before the trial. 
In Canada such depositions are never per- 
mitted, except the usual de bene esse exain- 
ination of a witness who, on account of ill- 
ness or absence from the country or for 
other good reason, is unable to attend at 
the trial. 


Then in many of the states there is a 
formal pre-trial practice whereby the par- 
ties attend before a judge with a view to 
agreeing on some of the matters in dispute, 
discussing settlement values and attempting 
generally to dispose of the case without a 
trial. There is no such practice in Ontario. 
In Ontario there is provision for production 
of all relevant documents and of the parties 
only for discovery. 
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Finally, I make brief reference to our 
comparative negligence act and to the law 
which enables a motor vehicle insurer to de- 
ny liability and at the same time partici- 
pate in the defense of the plaintiff's action. 

What we call the Contributory Negli 
gence Act is, as you well know, whether the 
the law is in effect in your state or not, a 
substitute for the common law rule which 
deprives the plaintiff of any recovery if at 
fault in the least degree. Under the Con- 
tributory Negligence Act the finding of the 
plaintiff's contributory negligence merely 
reduces the recovery. Under the old law, 
jurors were alive to the unfairness of the 
law and were prone to acquit the plaintiff 
of any fault contributing to the result. This 
resulted in a finding against the defendant 
to the extent of 100 percent. 

The Contributory Negligence Act has 
been in force in Ontario since 1930 and I do 
not think there is in Ontario an insurance 
defense counsel or an insurance claimsman 
who would willingly see the Contributory 
Negligence Act abrogated. 

Under our Insurance Act there is a pro- 
vision that where an insurer under a motor 
vehicle liability policy denies liability, the 
insurer may be added as a third party to any 
action in which the insured is a party, 
whether the insured defends the action or 
not. The insurer as third-party may contest 
the liability of the plaintiff and the amount 
of damages claimed to the same extent as if 
it defended in the action. This practice has 
been used with definite advantage to the in- 
surer, where there has arisen a question 
about the insurer’s liability to the insured 
under the policy. Under this provision of 
the law, the insurer is made a third-party 
upon application to the court. In the set- 
tled form of order there is a provision that 
at the trial of such action no reference shall 
be made to the fact that the third party in- 
tervenes as an insurer. 
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A Federal Judge Looks At Liability Insurance* 


JupGe JoHN R. Brown 
Houston, Texas 


AM NOT quite sure just what this title 
I is to suggest. Is the thing of interest 
what a Federal Judge looks like when he is 
looking at liability insurance? Or is it what 
liability insurance looks like to a Federal 
Judge when he looks at it? Or may it be a 
combination of both? 


Wuy Look? 


Perhaps an even more pointed question 
would be: what difference does it make—es- 
pecially when the Federal Judge is on an 
Appellate Court and incapable of speaking 
authoritatively by himself? Behind this 
last query is the awesome fact that it really 
matters little either how the Judge looks 
or how he looks at. The important thing is 
what does he do, what does he decide? And 
that, in turn, is something upon which he is 
not, or at least ought not to be, free. For 
what he does, what he decides ought to be 
the law. And that Jaw, no matter how dif- 
ficult to locate or divine, is—or at least ought 
to be—something over and beyond the per- 
sonal feelings of the Judge. 


THE Bounp Reports Binp ME 


But having established for myself at the 
outset this goal of objective idealism, I am 
the first to acknowledge that the law is no 
sterile force existing apart from, or uninflu- 
enced by, the most human of personal im- 
pulses. Despite the fact that Judges so often 
apologize for this, there is not a single law- 
yer worth his salt who does not reckon with 
it in the most immediate terms. Indeed, the 
now time-honored practice of Judges writ- 
ing opinions for a multi-judge court is a 
recognition that each, as a man and as a 
judge, is an individual personality with his 
own unique method and approach. And 
the experience of the bar bears wisdom to 
Job’s outcry, Oh, “that mine adversary had 
written a book.” Consequently, in my view 
it is no offense—certainly not an impeach- 
able high crime and misdemeanor at any 
rate—to acknowledge that as I breathe and 


*(Editor’s Note: Judge Brown has requested 
that we state that this is the talk he meant to de- 
liver in Montreal.) 
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live and write as a Judge, I must have some 
sort of legal philosophy and I am probably 
incapable of concealing whatever it might 
be. 


SAILOR BEWARE 


That carries with it, however, its own 
death knell. In an expression I use, per- 
haps too frequently, this leads me to “sound 
a special caveat’! lest those who read 
equate what I say here either with what 1 
will do, or hold, or say later, or, more im- 
portant, with what a court of which I am a 
part will do, or say, or hold.? For in the fi- 
nal analysis my sworn duty is to try my very 
best to ascertain what it is the law compels 
and then, with fortitude, adhere to it. 


Tue JupGe STANDS WHERE ‘THE PARTIES 
Stoop 


As a former dues-paying, card-carrying 
member of this organization, I claim a spe- 
cial kinship with its now distinguished 
members. I think my approach to liability 
insurance as a Judge is exactly what it was 
as a lawyer representing underwriters.* In- 





1National Surety Corp. v. Wells, 287 F.2d 102 at 
108, (5 Cir., 1961). 

2As it is my “look” you have sought and, like Job, 
I must stand accountable for my published writ- 
ings, I trust I will be forgiven for a too-liberal a use 
of opinions written by me. In Louisiana, which is 
in the Fifth Circuit, as the writing Judge, I would 
be called “the organ.” 

’As a lawyer I had the same approach when rep- 
resenting assureds. This was, of course, the living 


principle when, as I frequently did, I was engaged 
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deed, I believe that is the approach which 
the law says the law should take. Too often 
forgotten by those who seem to think that 
the principle applies only where a contract 
is ambiguous is the basic rule that every 
contract—certainly insurance contracts—is to 
be viewed from the standpoint of the par- 
ties. Our Court has expressed it in various 
ways. “A court called upon to determine 
the meaning of written contracts * * * looks 
primarily to the language of the contracts 
after first placing itself as nearly as possible 
in the position of the parties to them at the 
time of their execution.”* (emphasis 
added) 


I regard this as a very important thing. 
Of course, “Where the terms of a written 
contract are plain and unambiguous they 
alone are looked to to ascertain their mean- 
ing.” But in today’s litigation the problem 
is seldom that simple. And it is because the 
words of the contract are not plain that the 
business of judging takes place. In that 
situation the position of the parties at the 
time the policy was sought and obtained 
is of dominant significance. 


Risky Business Brincs THE Business 

What lawyers in their proper zeal to win 
the specific case too often overlook is the 
prime factor that first brought the policy- 
holder and the insurer together. That was 
the existence of a real business or personal 
hazard and the desire to obtain complete or 
limited protection by the payment of a fee 
to one willing to underwrite it. In assaying 
what was actually procured I think the place 
to start in these doubtful situations is to 
match the contract, provision by provision, 
clause by clause, indorsement by indorsc- 
ment against each of these known hazards. 
Sometimes it will be found that the realiza- 
~ 4Fidelity-Phenix Fire Ins. Co. v. Farm Air Serv- 
ice, Inc., 255 F.2d 658 at 660, (5 Cir., 1958) ; Indem- 
nity Ins. Co. of North America v. duPont, ._F.2d _, 
(5 Cir., 1961), [July 19, 1961, No. 18400]; U. S. 
Industries, Inc. v. Camco, Inc., 277 F.2d 292 at 295- 
96, n. 14, (5 Cir., 1960) . 

5Indemnity Ins. Co. of North America v. duPont, 

F2d_, (5 Cir., 1961) , [July 19, 1961, No. 18100]; 
see also Canal Ins. Co. v. Dougherty, 247 F.2d 508 
at 512, (5 Cir., 1957). 





for owners or underwriters (or both) in laying out 
complex, integrated insurance programs especially 
in ambiguous-amphibious offshore oil operations. 
I discussed this at the University of Texas Institute 
on Offshore Drilling Operations, December 1959, 
INTEGRATION OF INSURANCE IN OFFSHORE OPERATIONS, 
and at Tulane University, PLANNING INSURANCE Cov- 
FRAGE OF TIDELANDS OPERATIONS, Minerals and Tide- 
lands Law, Tulane University, November 1959. 
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tion did not come up to the expectations. 
But that cannot exist too often if the indus- 
try is to prosper. For I think the insur- 
ance fraternity would agree with me 
that experience proves that “insurance 
as a subject of sale and service finds 
its business acceptability, indeed its eco- 
nomic existence, in the response made 
to the business demands and necessities ol 
the business world.’’6 


More than that, newer and better and 
broader coverages are not alone the response 
to business needs. Frequently they are the 
response to business needs that have been 
thwarted by adverse court decisions which 
may have given a momentary victory to an 
underwriter, but which nonetheless left his 
potential customers unsatisfied in an imper- 
ative demand. Nowhere is this more true 
than in my old field of admiralty. Of the 
Inchmaree Clause,’ rejecting an effort to 
narrow its application, I had this to say: 
“But this is to read that Clause as a restric- 
tion of coverage and to ignore its rich his- 
tory which reveals it and its several expan- 
sive amendments as the underwriters’ re- 
sponse to the practical business needs of the 
shipping world in the face of adverse court 
decisions. As such, its purpose is to broaden, 
not restrict, to expand, not withdraw, cov- 
erage.’’§ 


Tue Risk-TAKER HAs Risks Too 


Of course to put oneself in the position of 
the underwriter and the assured as they face 
each other is a two-way street. For just as 
the policyholder assuredly needs protection 
against imminent risks, so does experience 
frequently demonstrate that the underwrit- 
er needs to have clear limitations, restric- 
tions, or occasionally exclusions from some 
specified perils. But in each case I think the 
underwriter faced with the problem, and a 
court faced with the problem when the un- 
derwriter is unwilling to face up to it whol- 
ly on his own, comes closest to the real in- 
tent of the parties when it looks at it in the 
light of these things—the real, foreseeable 
risks and hazards—which were troubling 
the two and which brought them together 


6Jewelers Mutual Ins. Co. v. Balogh, 272 F.2d 889 
at 892, (5 Cir., 1959). 

7See Inchmaree Revisited by John M. Aherne, 
SECTION OF INSURANCE NEGLIGENCE AND COMPENSA- 
110N LAW Proceepincs, 1957, p. 222, ABA. 

8Saskatchewan Government Ins. Office v. Spot 
Pack, 242 F.2d 385 at 391, (5 Cir., 1957) , 1957 AMC 
655; see also Tropical Marine Products Co. v. Bir- 
mingham Fire Ins. Co., 247 F.2d 116, (5 Cir., 1957) , 
1957 AMC 1946. 








Page 578 


in. the first place. This is not the approach 
to soak the insurance company because it is 
one. I regard this as a truly businessman’s 
point of view. Insurance is a very practical 
matter. It is an absolute business necessity. 
And “* * * for businessmen, if not for the 
general public, business and law have long 
abandoned the naive idea that the payment 
of losses are ‘free’ to the assured” since busi- 
ness men realize that insurance “payments 
must ultimately come from somewhere, and 
it is the fact of business life that claims paid 
will, as they must, someday come from the 
assured’s pocket.”® 


‘THE STILL (?) SMALL (?) Voice Or Dissent 


It was just such factors which led me to 
dissent in Navigazione Alta Italia v. Colum- 
bia Casualty Co., 256 F.2d 26 at 29-34, (5 
Cir., 1958) , 1958 AMC 1099. There a most 
extraordinary policy was written for a steve- 
doring company in Mobile extending pro- 
tection to the unknown, unspecified and the 
unascertainable owners, operators and char- 
terers of vessels for which, at some unknown 
time during the policy term, the named as- 
sured might do work as a contracting steve- 
dore. I viewed it from the standpoint of the 
water bound businessman plagued as he 
now is by a “contemporary climate in which 
a simple injury to a longshoreman aboard 
a vessel rings the curtain call for a three- 
ring Donnybrook * * * in which longshore- 
men pursue shipowner who pursue steve- 
dore who may implead a common Insurer 
* * *” 256 F.2d 26 at 33. I thought that 
the vessel owner ought to have the benefit 
of the policy purposefully procured for him 
by his stevedoring contractor so that the 
adequacy of notice of claim, injury and suit 
should be determined as of the time the 
owner first learned of che existence of the 
policy. It was just too bad, I contended, 
that this was after the horse was out of the 
barn—indeed after the barn was burned 
down—and the damage case had already 
been tried and lost. I supposed I had some 
respectable authority in my support. At 
least my references to Appleman’s treat- 
ment of the situation of notice by omnibus 
insureds and which I thought was a “paral- 
lel analogy’ established this to my satis- 


9American Fidelity & Casualty Co. v. St. Paul- 
Mercury Indemnity Co., 248 F.2d 509 at 516, (5 
Cir., 1957) . 

10Of this my critics (and warm friends), Risjord 
and Austin, in their write-up, case No. 1591, AUTO- 
MOBILE LIABILITY INSURANCE CASES, re- 
marked: “We believe that this parallel is a trifle 
perpendicular.” 
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faction just as it later did the Court in Na- 
tional Surety Corp v. Wells, 287 F.2d 102, 
(5 Cir., 1961). 


Look LonGc ANp LONGINGLY 


But it is not enough that the policy be 
looked at in terms of the parties as they 
faced each other at the time of its procure- 
ment. I consider that the insurer has the 
obligation of continuing to look at his as- 
sured as a very important person. That 
means that he is not to dump either his as- 
sured or his assured’s interest on the dis- 
covery of a fortuitous adversary. You are 
all acquainted with the familiar pattern. 
We see it most in automobile insurance sit- 
uations. I have described it variously in 
these ways: 


On facts, strikingly simple, neither com- 
plex nor conflicting, we have again the 
problem of an Insurer who has written a 
policy and taken the Assured’s premium 
urging him to go elsewhere, tentatively if 
not finally, because another insurer is, or 
ought to, or may be, liable for the whole, 
half, or part a loaf. In the process the 
moving Insurer generally garbs itself in 
the appealing robes of some assured so 
that, casting itself in a strange role, it as- 
serts what it so often denied that the poli- 
cy should be liberally construed and, by 
a bare toe hold manages to make itself 
enough of a party to force a construction 
of another contract made by another in- 
surer with another assured and which, 
under no circumstances, was made for its 
beneffit * * *. So it is here. Coming as 
it does the accident and the assureds 
seem all but forgotten as the two Insurers 
match clause against clause, coverage 
against exclusion, claim against denial, 
in this battle between fortuitous adversa- 
ries." 

This is another of the increasing flood 
of cases in which liability insurers seek to 
escape judgment by claiming that anoth- 
er should bear the load. This frequently 
puts the assured, who through unusual 
prudence obtains two or more coverages, 
between the upper and the nether mill- 
stone and, in the place of the feeling of 
assurance (single or double) he finds him- 
self facing not only the damage claimant 
with prospects of high judgment and cost, 


11American Fidelity & Casualty Co. v. St. Paul- 
Mercury Indemnity Co., 248 F.2d 509 at 510-11, (5 
Cir., 1957). 
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but a two, three or four-cornered free-for- 
all with as many underwriters whose only 
point of unanimity is: this policy doesn’t 
apply because another (always a different 
company) does. This casts the insurers 
in strange and unique roles—echoing, for 
example, the refrain so often heard 
against them, that the policy, if ambigu- 
ous or of doubtful meaning, must be most 
liberally construed in favor of the assured. 
And, then, almost invariably, through 
the plea of subrogation, omnibus exten- 
sions or other accessible legal fictions, 
they then take upon themselves the garb 
of the assured, the injured party, or at 
least someone with an inviting equitable 
appeal.” 


THE FORGOTTEN MAN 


This is more than a provocation for rhe- 
torical orbitting. The troublesome thing 
to me is that the forgotten man is the prin- 
cipal character of the play. The forgotten 
man is the man without whom the whole 
business fails, upon whose payments depend 
the prospect of a profit, whose need gave rise 
to the existence of insurance at all, and 
whose welfare would normally be the prime 
solicitude of the underwriter—the little 
lone assured. 


Too often, it seems to me, this multi-cor- 
nered impleader of the unknown heirs of 
the unknown underwriters of the unknown 
assureds is more than a quest for some sort 
of land-based General Average in which to 
palm off part, or all, of a loss onto another. 
If it were but a contest between two or more 
such parties, it would be a simple workaday 
problem on who was right. Unfortunately, 


12Maryland Casualty Co. v. Southern Farm Bu- 
reau Casualty Ins. Co., 235 F.2d 679 at 680, (5 Cir., 
1956) . 

Somewhat similar comments have been made in 
United Services Automobile Association vy. Russom, 
241 F.2d 296 at 297, (5 Cir., 1957). The insurer 
“* * * falls back on fluid defenses the effect of 
which is to say that it is not liable because another 
is, or partially is.” Likewise in General Insurance 
Co. v. Western Fire & Casualty Co., 241 F.2d 289 at 
290, (5 Cir., 1957): “Here, as now elsewhere so 
common * * * the traffic accident has become a 
mere incident to the vigorous battle between in- 
surers, each of whom by a full use of fluid inconsist- 
ent defenses reminiscent of common law pleading 
disclaim all liability but then assert that another, 
not it, is liable. * * *. In that struggle, substituted 
for the forgotten circumstances of the occurrence are 
the collateral controversies, removed in time and 
distance, relating to the issuance of the policies, 
conduct and action of the assureds, underwriters, 
agents, application and construction of abstruse 
policy clauses, and the like.” 
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too often, as I see it, this search for another 
solvent party to share all or part of the bur- 
den inevitably leads to an abandonment of 
the assured whose interests should be the 
essential concern of the underwriter. Where 
the underwriter bound itself both to protect 
and defend it too often puts the assured in 
the position where both are denied and he 
is forced to join the affray to seek it from 
others or, worse, from the very insurer who 
bound itself to him. I have described this 
process in this way: 


This is another, and undoubtedly not 
the last, of those cases of which we have 
many, in which one insurer having the 
good fortune to find some other insurer 
who has written a policy for someone else 
attempts to engraft itself upon the con- 
tract to which it was not a party in the 
hopes that what it bound itself to do, it 
need not perform. The result, if success- 
ful, is that its contractee, the assured, 
must look elsewhere for the promised 
protection.*® 


After describing the relation of the par- 
ties including Clay, the assured, and Ameri- 
can, Clay’s insurer, I went on: 


But the parties had scarcely begun to 
litigate. Now to that relatively simple tort 
claim which long ago could have been 
tried, settled or disposed of, comes action 
which tur:ied this into a many-sided Don- 
nybrook. For American, defending Clay 
and supplying it legal counsel in resisting 
the suits by the Damage Plaintiffs, now 
turned on its assured and filed this action 
for declaratory judgment. In it American 
sued everybody. It sued its own assured 
Clay. Likewise it sued Britt and Pennsy]- 
vania and all of the Damage Plaintiffs. 

The refrain of American’s complaint 
was the familiar one: Clay does not have 
the protection which it thought it bought 
and paid for, but Clay need not worry 
since Britt was thoughtful enough to pro- 
cure insurance and Pennsylvania would 
take care of Clay as well. The only thing 
wrong with this was that Pennsylvania 
agreed only part way—it agreed with Clay 
that American owed Clay a defense. But 
it disagreed that Pennsylvania ever would. 
Clay, the sole victim of these magnani- 
mous assurances, stood alone and helpless 
in the middle, and had to retain counsel 


13 American Fidelity & Casualty Co. v. Pennsylvania 
Threshermen & Farmers’ Mutual Casualty Ins. Co., 
280 F.2d 453 at 455, (5 Cir., 1960) . 
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for the preservation of its rights. Catch- 
ing the spirit of this Kilkenny Fair in 
which all lash out against one another, it 
is not surprising that Clay’s private coun- 
sel, nominally an appellee, now takes on 
the role of partial ally of American to 
urge that coverage of Pennsylvania, as 
well as American, attaches to increase 
Clay’s Coverage A protection limits * * *. 
280 F.2d 453 at 455-56. 


FORGETTING THE MARRIAGE Vows 
To Love, Honor AND DEFEND 


What seems to be entirely forgotten in 
this process of escaping or sharing the ulti- 
mate financial burden of the claim is the 
serious obligation taken on by the under- 
writer to provide a good, competent, faith- 
ful defense to its assured. I phrased it this 
way: 


To provide in the policy that the dollar 
amount of the loss ultimately payable 
may turn on the availability of other va- 
lid and collectible insurance is one thing. 
Apart from these vexations complications 
which leave the assured so long uncertain 
—if not uninsured—the assured does not 
suffer from such provisions since the un- 
derwriter is released only by the collecti- 
bility of the loss from another source. 
This relates to money only, and then on- 
ly to the extent that it is available else- 
where. But it is quite a different matter— 
in the absence of clear language compel- 
ling such a result—to construe the policy 
to allow the insurer to step aside and ab- 
dicate its important role of defender and 
thereby impose upon its assured a com- 
pany unknown and unrelated to the as- 
sured. The financial responsibility, the 
business and moral integrity and reputa- 
tion of the insurer, the practices followed 
by it in the defense of claims, the kind 
and reliability of the counsel it employs 
or who will work for it—all these and 
many others are factors relevant to the 
conscious choice made by the assured as 
it selects the company with which it will 
deal. Such matters are of great impor- 
tance and can affect both the reputation 
of a business and its pocketbook. An as- 
sured entrusts much to the insurer when 
it commits the defense of claims to coun- 
sel selected by the underwriter. It is 
scarcely reasonable to think that respon- 
sible business men would leave the ulti- 
mate selection of the ultimate counsel to 
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the fortuitous availability of a contract 
made between another insurer and some 
other person. Even more foolhardy would 
it be to leave to such unknown and unas- 
certainable counsel the delicate decisions 
to try, or not to try, to settle or not to set- 
tle, as they might bear on the good will 
of the business or its bank account." 


Roast Your Own CHESTNUTS 


Moving on to a new field I also think, 
especially in the area of coverage and ex- 
clusion, that too often courts are called 
upon to pull the underwriter’s chestnuts 
out of the fire. Of course, where there is 
uncertainty or ambiguity—whether it is 
from sloppy draftsmanship or what—it is 
the duty of courts to be available to resolve 
as best they can that sort of controversy. 
And no one is to be criticized for resorting 
to such litigation. But too often, it seems to 
me, the litigation is merely to pull the in- 
surer’s chestnuts out of the fire when the 
chestnuts are his alone and a moment's re- 
flection would show that it is a chestnut 
and a well defined one. A spectacular ex- 
ample in this category is the Omnibus 
Clause in the usual automobile policy. I 
suggest you look at it now. Read it again 


14280 F.2d 453 at 460. To that I appended my foot- 
note 12 which brought the matter from outer space 
to earthbound realism in understandable terms. 
“Today’s spectacular verdicts makes the possibility 
of a recovery by damage claimants substantially in 
excess of policy limits something much more than 
an academic fear. When that happens there is little 
comfort in a possible recovery of the excess by the 
assured from the insurer. Whether the standard is 
negligence or good faith in the conduct of defense 
including settlement * * * the assured at best has 
a second lawsuit with the hope of recovery, and at 
worst the loss of this one too. This imminent like- 
lihood demonstrates that the assured commits much 
to the reliability and judgment of the insurer.” 

In another case where an underwriter first un- 
successfully asserted that there was no coverage 
under the Omnibus Clause and then contended 
that in no event could it be liable since the agreed 
judgment settlement had been made without its 
prior approval, we concluded that the assured was 
then entitled to act as a prudent uninsured person. 
“And this seems a wise and fair result. For the con- 
trary would mean that, to protect the defaulting 
insurer against improvident settlements not con- 
trolled by it, the assured, left in lonely isolation 
facing the damage claimants, would have to expose 
his whole fortune to the risk of exorbitant jury 
verdicts with only the hope that some Court in 
some state would sometime hold * * * that some 
insurer was liable.” United Services Automobile 
Association v. Russom, 241 F.2d 296 at 301 and note 
10, 5 Cir., 1957. See also Hartford Mutual Ins. 
(5 Cir., 1957), 


Co. v. Gorbet. 241 F.2d 363 at 366, 
note 6. 
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and then sit down and write out its limits. 
Of it I once said: “A fact some underwriters 
are reluctant to appreciate is that, by the 
Omnibus Clause, the insurer has committed 
to the named assured a wide capacity to de- 
termine to whom and under what circum- 
stances coverage will be extended. Un- 
certainty, on the proofs, as to whether the 
assured has impliedly given his consent to 
the particuiar use does not weaken the de- 
cisive effect of it once that fact has been 
judicially determined.*® 


In the context of a case holding that a 
minor omnibus assured complies with the 
policy provision by giving notice immediate- 
ly after he learns for the first time that he is 
an assured under his father’s policy, I 
phrased it this way in rejecting the under- 
writer’s contention that this was letting 
down the bars: 


We regard these circumstances as deci- 
sively significant in determining whether, 
as Texas defines “immediate”, the for- 
warding of process by this young lad was 
within a reasonable time. Few boys have 
heard of omnibus, and if they have 
it undoubtedly means something other 
than insurance. Rare will be the high 
school boy who will have read, or reading 
will have understood, the sometimes 
weird language of an insurance policy. 
The law as an unavoidable necessity for 
effectual enforcement of contracts, may 
have to attribute knowledge of contents 
(and the duties spelled out thereby) to 
the parties to a contract. But it is carry- 
ing fiction to outer oy to charge one 
who merely knows that another has a 
contract with constructive knowledge 
that such contract was made for his bene- 
fit as well if—and the if is a big one—a 
certain occurrence takes place under cer- 
tain conditions. It becomes only more 
unrealistic when in this process, upon that 
constructive knowledge, the sometime- 
maybe-third-party-beneficiary is thereby 
subjected to the unknown duties and obli- 
gations to make some sort of report or 
forward some sort or some kinds of papers 
to some company whose name and address 
is unknown. 


* * * The law does not, as the Insurer 
fears, therefore let down the bars. The 
law takes the contract as insurers have 
drawn it—a coverage extended to times, 


15United Services Automobile Association v. Rus- 
som, 241 F.2d 296 at 300, (5 Cir., 1957). 
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places and persons unknown or yet un- 
born—and applies to it a rule of reason 
that when persons not parties reasonably 
learn that they are benefited subject to 
certain conditions, they must then, but 
not before, perform them.'¢ 


16National Surety Corp. v. Wells, 287 F.2d 102 at 
107, 108, 5 Cir., 1961. 

Nothing has convinced me that my dissent in 
Navigazione Alta Italia v. Columbia Cas. Co., 256 F. 
2d 26 at 29, 5 Cir., 1958, 1958 AMC 1099, was wrong. 
With the underwriter “going into this arrangement 
with its eyes (and perhaps its head) wide open 
* * *.” I stressed why the insurer must have known 
it was taking on limitless, awesome obligations. 

“When the Insurer issued this policy it is bound 
to have known that it was taking on awesome obli- 
gations. For the effect of this revolutionary cover- 
age was to lift from the overburdened shoulders of 
the shipowner the portentous limitless and virtually 
absolute liabilities following in the wake of Seas 
Shipping Co. v. Sieracki, 328 U.S. 85, 66 S.Ct. 872, 
90 L.Ed. 1099, 1946 A.M.C. 698, and place them in 
the willing hands of the Insurer as its new and 
assumed obligation. It knew, for example, that it 
was insuring the absolute warranty of seaworthi- 
ness of any and all vessels, no matter what their age, 
classification, flag, ownership, state of fitness, main- 
tenance, upkeep or repair, with the sole under- 
writing criteria being that the ship was to be loaded 
or discharged by Walsh. * * * It knew as well that 
under the new and extended doctrine of vicarious 
seaworthiness it was insuring on behalf of these un- 
known shipowners and their sea or unseaworthy 
vessels the absolute fitness of any and all transitory 
gear and —— which Walsh, the contracting 
stevedore, might bring aboard for the performance 
ot its contract. * * *. 

“Moreover, since Walsh was also a named In- 
sured, it knew that if its additional Assured (the 
shipowner) were held to any one of these numerous 
absolute liabilities for anything done or not done 
by either shipowner, stevedore or both to the detri- 
ment or harm of a longshoreman, it could not, as 
other shipowners had done, or attempted to do, 
* * * palm off all or a part of it onto the party 
really at fault—the stevedoring company. 

“Not only did it voluntarily take on obligations 
of an absolute character arising out of operations 
over which it would have no safety control occurring 
on vessels beyond its right of survey, approval or 
acceptance, but it had to recognize that these lia- 
bilities could be asserted all over the world when- 
ever and wherever the ship or shipowner could be 
found with no way of even prophesying when the 
claims would be barred by statutes of limitations, 
either of the forum or of Alabama, or would become 
stale under the more elastic notion of laches in libels 
either in rem or in personam field in admiralty * * * 


“When this Underwriter, for any and all shipown- 
ers and vessels who would come into the relationship 
with Walsh Stevedoring Company acting as inde- 
pendent contractor, took upon itself the far-reaching 
obligations of this contract to cover the extraordin- 
ary and limitless liabilities of such unknown parties 
which could be asserted by unknown people beyond 
the control of any and at unpredictable times and 
places, it is, at least on the basis of the mere plead- 
ings, bound to have realized that its assured might 
not know of the existence of the policy and the duty 
of notification until long after the events involved.” 





Page 582 


Let THE SirE BEAR THE BURDEN 


When it comes to dealing with the other 
phase of this problem—uncertainty or am- 
biguity—my lament is not that Judges are 
required to expend their labor and time in 
resolving controversies growing out of poor 
draftsmanship. That is what Judges are for. 
We are bound to do it by our oaths and we 
ought to do it willingly. My reaction rather 
is that when the problem has been created 
by sloppy, careless draftsmanship by the 
only party—the underwriter—having any- 
thing to do with the preparation of the pol- 
icy contract, the courts ought not to be 
blamed if the result seems bad or the cover: 
age too broad, or the defenses too restricted. 
That is just the pigeons coming home to 
roost: 


I am not the first Federal Judge to de- 
plore what may be loosely called loose 
draftsmanship of loose policies. Judge 
Learned Hand did it long ago as to marine 
covers’? and Judge Schnackenberg of the 
Seventh Circuit did it more recently in a 
general liability cover.** And, of course, I 


17Judge Learned Hand in Schmutz v. Employees’ 
Fire Ins. Co., 76 F.2d 119 at 122, (2 Cir., 1935) , 1935 
AMC 1067 at 1072, had this to say: “The underwriter 
must mear such ambiguities, if they are ambigui- 
ties at all. Especially is this true of a policy made 
up like this one, by the incorporation of another 
policy drawn for a quite different kind of insur- 
ance. It is idle, we know, to protest against the 
shiftless composition of marine policies as they is- 
sue in this port; the underwriters prefer them so 
and the owners and shippers are either helpless, or 
indifferent, or both. The amorphous result which 
so often confuses parties and courts and breeds liti- 
gation will no doubt persist, and we must struggle 
as we can to impose coherence upon conglomerate 
jargon irresponsibly put together at random. But 
we may and should insist upon the most unsparing 
use of the canon contra proferentem; that is, upon 
the underwriter’s disclosing a plain path out of a 
jungle he has made.” 

18In Ocean Accident & Guarantee Corp. v. Acono- 
my Erectors, Inc., 224 F.2d 242 at 247, (7 Cir., 1955), 
Judge Schnackenberg stated: 

“The true meaning of the policy is difficult to 
determine. An examination of it involves a physi- 
cal effort of no mean proportions. Starting out with 
three printed pages, the first of which consists large- 
ly of a form which is filled in on a typewriter, the 
reader is confronted also with six physically at- 
tached supplements, or riders, inconveniently as- 
sorted into different sizes. If he is possessed of 
reasonable physical dexterity, coupled with average 
mental capacity, he may then attempt to integrate 
and harmonize the dubious meanings to be found 
in this not inconsiderable package. A confused at- 


tempt to set forth an insuring agreement is later 
assailed by such a bewildering array of exclusions, 
definitions and conditions, that the result is con- 
founding almost to the point of unintelligible- 
ness.” 

In my paper at the Institute on Offshore Drilling 
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always think of Judge Carter’s quaint de- 
scription of the Inchmaree Clause. “The 
marine insurance policy sued upon, is, like 
woman, ‘fearfully and wondrously wrought.’ 
It consists of nine additions or endorse- 
ments fastened to the top of a one-page ma- 
rine policy. This policy is written in the 
archaic language of marine policies, similar 
to that referred to by the Supreme Court 
in the case of Calmar S. S. Co. v. Scott, 1953, 
345 U.S. 427, at page 432, 73 S.Ct. 739, at 
page 742, 97 L.Ed. 1125, where the court 
said, ‘Construing such conglomerate pro- 
visions requires a skill not unlike that called 
for in the decipherment of obscure palimp- 
ee 


Courts are going to do the best they can 
with materials, but with so much uncertain- 
ty*® if the judicial product is unsatisfactory, 
the blame in most cases is not, in my judg- 
ment, ours. Our Court has pointed out: 
“But this predicament is not a creature of 
the law. It is the result of the underwriter’s 


19Ferrante v. Detroit Fire & Marine Ins. Co., 125 
F.Supp. 621 at 623, (S.D. Calif., 1954), 1954 AMC 
2026. 

Another hoary clause now in its fourth century 
and traced back to the “Tiger” policy in 1613 A.D. 
is the “Sue and Labor” Clause with which I had 
to deal in Reliance Ins. Co. v. The Yacht Escapade, 
280 F.2d 482 at 488, (5 Cir., 1960), n. 11. 

20Not the least of our difficulties, especially in 
the Federal Courts, is the Erie rule properly con- 
fining us to the local state law. Honest candor 
compels us to acknowledge the accuracy of Judge 
Friendly’s comment. “Our principal task, in this 
diversity of citizenship case, is to determine what 
the New York courts would think the California 
courts would think on an issue about which neither 
has thought.” Nolan v. Transocean Air Lines, 276 
F.2d 280 at 281, (2 Cir., 1960). 

The matter becomes only more complicated as 
the parties, the underwriters, the litigation, and 
the aftermath of it go from state to state, a process 
I once described: “In the course of its defenses, 
United takes us on a spirited, nationwide juridical 
conflicts bus ride as it proceeds from Ohio to Texas, 
Texas to Ohio, to Kentucky, and back to Ohio 
stopping en route only long enough to take on, as 
passengers, favorable local jurisprudence but de- 
parting quickly lest unfavorable and unwanted 
principles might come aboard.” United Services 
Automobile Association v. Russom, 241 F.2d 296 at 
298, (5 Cir., 1957). And it was just such an Erie 
problem which precipitated the good natured chid- 
ing I received in this Journal at the hands of Ris- 
jord and Austin in “Wuo Is ‘THE INsureD’” Revistt- 
ED, 28 Ins. CounseL J. 100 at pages 103, 108 and in- 
terstitally whenever and wherever those distin- 
guished authors revealed the allergical rash to the 
“unfortunate” and “incorrect” effort of mine in 
American Fidelity & Casualty Co. v. St. Paul-Mer- 
cury Indemnity Co., 248 F.2d 509, (5 Cir., 1957). 





Operations, University of Texas, December 1957, 
INTEGRATION OF INSURANCE IN OFFSHORE OPERATIONS, 
I had shared Judge Schnackenberg’s wisdom with 
my listeners. 
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own handiwork, subjecting it to all of the 
uncertainties inherent in such a process of 
policy “draftsmanship.’ ’’*+ 


THE Worpbs Do Count 


Now finally, as in the legalism of the call 
notes of a deed, we come back to the place 
of beginning. Throughout it all, the prob- 
lem is one of interpreting, applying and 
construing a contract or what is thought to 
be a contract. I once put it: “We start with 
the proposition that our function is not to 
write insurance contracts. We are not un- 
derwriters. We must apply them as written 
by the parties * * * even though the result 
compelled by the plain words used may ap- 
pear or be thought to appear to be unrea- 
sonable, unduly harsh, or stringent. We 
cannot ignore them. We cannot substitute 
others for them. So at the start we must as- 
certain whether the words used really leave 
a doubt or create uncertainty which needs 
construction. If not, the words control.’’2? 


UNDERWRITING Is Not For THE Birps — Or 
JuDGEs 


A major consequence of this indispens- 
able approach is that underwriting is for un- 
derwriters. In another case I had earlier 
said: “Obviously use of a truck for general 
hauling for a commercial manufacturing 
concern is, or may be, much different from 
a rural, farm, plantation operation. At least 
that is to be assayed by underwriters wheth- 
er they sit at Lloyd’s Coffee House or at the 
office of Southern Farm Bureau in Jackson, 
Mississippi.” 

Of course this is the balanced application 
of the principle 'I first emphasized—the 
court trying to put itself in the position of 
the parties at the time the contract was 
made. In this approach the court must be 
certain that it views not alone the needs of 
the businessman assured, but those factors 
which have a relevant, substantial interest 
to the underwriter as well. Just as it is not 
for the court to rescue an underwriter from 
the consequences of broad coverage which 
it perhaps foolishly extended, neither is it 
right for a court to write its own policy for 
an assured where the result of the circum- 
stances is “to change altogether the whole 

21Nardelli v. Stuyvesant Ins. Co. of New York, 269 
F.2d 592 at 594, (5 Cir., 1959), on rehearing of 258 
F.2d 718, 1958 AMC 2404. 

22Canal Ins. Co. v. Dougherty, 247 F.2d 508 at 
512, (5 Cir., 1957). 

23Maryland Casualty Co. v. Southern Farm Bureau 
Casualty Ins. Co., 235 F.2d 679 at 683, (5 Cir., 1956) . 
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character of the risks which were underwrit- 
ten.” When that happens the coverage 
should not be available. “With these major 
changes between the nature of the exposure 
undertaken and that which the Assured’s 
voluntary conduct precipitated, it will not 
do for the Assured to say that with respect to 
this loss these admitted violations or actions 
were of no consequence. To do so would 
* * * amount to allowing Judge or Jury, 
unaffected by the painful prospect of pay- 
ing a claim, to determine what factors are or 
are not of relative importance in evaluat- 
ing a risk either for the scope of the protec- 
tion afforded, the nature of protective limi- 
tations required, or the cost in terms of pre- 
miums.”’?4 


Howpinc THE AssureEpDs’ FEET 
To THE SAME FIRE 


This approach also means that where du- 
ties are imposed upon the assured or those 
having the benefit of the contract, the un- 
derwriter is entitled to expect performance. 
And the courts ought not to shirk in giving 
effectual enforcement to them. Of prime 
importance in this category of policy condi- 
tions is the duty to give reasonably prompt 
notice both of an occurrence giving rise to 
a claim or liability and the commencement 
of litigation. Indeed, it is because an under- 
writer owes so much in the form of funda- 
mental obligations to its assured that the 
underwriter is entitled to, and must, de- 
pend on complete, prompt and faithful co- 
operation. In a case holding that the as- 
sured had not given adequate and timely 
notice, articulating “what the Texas Courts 
have so often said” that “prompt notice of 
an accident is a reasonable requirement,” I 
added these comments: 


Insurance companies under the pres- 
sure both of traditional schemes of statu- 
tory penalties and the general adverse psy- 
chological climate in litigation are expect- 
ed to perform fully and quickly. To en- 
able them to fill the law’s demands, they 
must have notice of occurrences likely to 
give rise to claims under the policy. 
Prompt and thorough investigation by 
competent, trained persons is essential. 
The longer it is postponed the greater the 
likelihood of the loss of valuable infor- 
mation or available evidence. And since 
a liability policy, as does this one, pro- 
vides defense as well as indemnity, which 
“4Lineas Aereas Colombianas Expresas v. Travel- 

ers Fire Ins. Co., 257 F.2d 150 at 154, (5 Cir., 1958). 
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in turn requires the exercise of due care 
or good faith in the settlement of claims 
within the monetary policy limits, the 
Insurer, for the protection of itself against 
future “excess” claims and for the pro- 
tection of the Assured against risks inher- 
ent in the necessity of obtaining full pro- 
tection through any such _ uncertain 
claims, is entitled to the earliest practic- 
able knowledge of the case.*° 


25Yorkshire Indemnity Co. v. Roosth & Genecov 
Production Co., 252 F.2d 650 at 656-57, (5 Cir., 1958) . 
This problem was also involved in National Sure- 


ty Corp. v. Wells, 287 F.2d 102, (5 Cir., 1961). And 
it was differences over whether a third party bene- 
ficiary assured could reasonably give notice to an 
underwriter of an occurrence when he neither knew 
of the underwriter nor the policy in his behalf that 
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LAND Ho! Tue Enp IN Sicut 


I firmly believe, and I firmly believe that 
the law permits me to firmly believe, that 
most cases will solve themselves with no vi- 
olence to the written words if a serious ef- 
fort is made to view the undertaking and 
the words employed in the light of the con- 
ditions which the assured and the under- 
writer faced. If one sees a thread in my 
judicial philosophy that, I suppose, would 
be it. 

To that would likely be added: when I 
look, I look long and longingly, but I write 
even longer. 





led me to dissent somewhat extensively in Navi- 
gazione Alta Italia v. Columbia Casualty Co., 256 
F.2d 26 at 29-34, (5 Cir., 1958) , 1958 AMC 1099. 
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Current Trends In The Products Liability Field 


WALLACE E. SEDGWICK 
San Francisco, California 


N 1931 Justice Cardozo made his now 
I famous statement regarding products 
liability: ““The assault upon the citadel of 
privity is proceeding in these days apace.” 
Thirty years later, to put it mildly, that 
statement is still true. As defenders of that 
citadel we may well ask ourselves—-How 
goes the battle? Whither are we going? 
How are we doing? What should we do? 
What can we do? Will we do it? What 
about the opposing forces? What are their 
objectives? What are they doing? How are 
they doing? 

William M. Prosser, Dean, School of Law, 
University of California, recently wrote: 


One major bastion, that of negligence 
liability, has been carried long since, and 
its guns turned inward upon the defend- 
ers. Another, that of the strict liability 
of the seller of food and drink, is hard 
pressed and sore beset, and may even 
now be tottering to its fall. Elsewhere 
along the battlements there have been 
minor breaches made, but the defense is 
yet stout. War correspondents with the 
beleaguering army are issuing daily bulle- 
tins, proclaiming that the siege is all but 
over. From within the walls comes the 
cry, not so; we have but begun to fight. 
Watchman, what of the night?* 


In the next few minutes I intend to dis- 
cuss some of these questions with you and 
suggest some possible answers for your con- 
sideration. 


Osyective Or PLAINTIFFS’ BAR 


Simply put, the main objective of our ad- 
versaries is to mould the law so that any 
person injured as the result of the use of 
any product of any manufacturer or sup- 
plier can collect substantial money damages 
—regardless of fault by the manufacturer— 
regardless of the cause of the condition 
causing injury—regardless of the foresee- 
ability of the cause of injury—regardless of 
the nature of the defect in the product, if 
any, and regardless of any contributory neg- 


1Ultramares Corp. v. Touche, 174 N.E. 441 (1931). 
269 YALE L. Jo. 1099 (June, 1960) . 
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ligence on the part of the person injured. 
In short, absolute liability on the part of 
the manufacturer or supplier to any person 
injured by the use of the product. Fantastic? 
Unrealistic? Not so. The campaign is well 
under way, guided by skilled and forceful 
campaigners who have already made sub- 
stantial advances along the road toward the 
ultimate objective. 

For example, the concurring opinion ol 
Justice Traynor of California in Escola v. 
Coca Cola Bottling Co., stated: 


Those who suffer injury from defective 
products are unprepared to meet its con- 
sequences. The cost of an injury and the 
loss of time or health may be an over- 
whelming misfortune to the person in- 
jured, and a needless one, for the risk of 
injury can be insured by the manufac- 
turer and distributed among the public 
as a cost of doing business. It is to the 
public interest to discourage the mar- 
keting of products having defects that 
are a menace to the public. If such prod- 
ucts nevertheless find their way into the 
market it is to the public interest to 
place the responsibility for whatever 
injury they may cause upon the manu- 
facturer, who, even if he is not negligent 
in the manufacture of the product, is 
responsible for its reaching the market. 
However intermittently such injuries may 
occur and however haphazardly they may 
strike, the risk of their occurrence is a 
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constant risk and a general one. Against 
such a risk there should be general and 
constant protection and the manufac- 
turer is best situated to afford such pro- 
tection.® 


The vehicle or device adopted by plain- 
tiffs to attempt to bring about this happy 
state of affairs for them is the doctrine of 
warranty, either yy warranty or the im- 
plied warranties of merchantability or fit- 
ness for use or purpose. 


The campaign of the plaintiff's bar to 
enlarge and expand the area of products li- 
ability is getting startling results, both le- 
gally and economically, and constitutes a 
real challenge to all concerned with the de- 
fense and proper disposition of products 
liability cases. Periodicals and journals 
frequently reflecting the opinions of the 
plaintiff's bar openly advocate the proposi- 
tion that the products liability field is the 
most active and most fruitful field of liti- 
gation in the country today. This attitude 
recently received widespread publicity in 
the Wall Street Journal which carried a 
long and rather comprehensive article on 
this subject. It recited that NACCA had 
set up and is operating a products liability 
exchange, through which members may 
obtain information and aid in preparation 
of products cases. It also stated that there 
had been 10,000 product liability suits filed 
in a one-year period, and in general citing 
significant cases and trends and pointing 
out the increasing importance of product 
liability to business and industry. 


Propuctrs LIABILITY COVERAGE 


In order for any question of products li- 
ability to arise there must be a sale of a 
product. To be of interest to us, in most 
cases, there must also be an anticipated 
claim under some form of insurance policy 
extending products liability coverage. Un- 
fortunately, most products liability policies 
are not simply worded documents. Merely 
to read it is no small task, and as for under- 
standing it, let me quote the words of a fed- 
eral appellate court on the subject: 


The true meaning of the policy is diffi- 
cult to determine. An examination of it 
involves a physical effort of no mean pro- 
portions. Starting out with three printed 
pages, the first of which consists largely 
of a form which is filled in on a typewrit- 


324 Cal.2d 453, 150 P.2d 436. 
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er, the reader is confronted also with six 
physically attached supplements, all rid- 
ers, inconveniently assorted into differ- 
ent sizes. If he is possessed of reasonable 
physical dexterity, coupled with average 
mental capacity, he may then attempt to 
integrate and harmonize the dubious 
meanings to be found in this not incon- 
siderable package. A confused attempt 
to set forth an insurance agreement is 
later assailed by such a bewildering array 
of exclusions, definitions and conditions, 
that the result is confounding almost to 
the point of unintelligibleness. To de- 
scribe the policy as ambiguous is a sub- 
stantial understatement. .. Guided by 
these rules, it might reasonably be 
claimed that there emerges through the 
confusing language and the shapeless 
masses of words before us, an intention to 
protect the insured from the common- 
place risks incidental to the business of 
a construction contractor. .. .4 


After a quick glance through this model 
of literary clarity and brevity, let us accept 
or assume coverage and turn to the question 
of possible defenses. 


Tueorties OF LIABILITY 


In a products case there are three broad 
theories of liability which may form the 
basis of a cause of action: (1) Negligence. 
(2) Deceit or false representation. (3) War- 
ranty, either express or implied. 


Experienced plaintiffs’ attorneys are rap- 
idly learning to avoid using the negligence 
theory whenever possible because it is often 
difficult to prove negligence in a products 
case even with the help of res ipsa loquitur, 
which is nearly always available. This is 
one reason why the breach of warranty the- 
ory is being used more and more as plain- 
tiffs’ lawyers become familiar with the ad- 
vantages and possibilities under this form 
of action. 


The cause of action based on deceit or 
false representation is in many respects very 
similar to an action upon an express war- 
ranty. It has two principal elements which 
must be proved: (1) An actual misrepre- 
sentation of fact, and (2) such misrepresen- 
tation is made knowingly or with a reckless 


disregard of the truth.® 


4Ocean Accident & Guaranty Corp. v. Aconomy 
Erectors, 224 F.2d 242. 

5Hindeman v. First National Bank, 112 Fed. 931; 
and Chanin v. Chevrolet Motor Co., 89 Fed.2d 889. 
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WARRANTY 


An express warranty is any statement of 
fact or any promise made by the seller to 
induce the buyer to purchase the goods, and 
the buyer does purchase the goods relying 
upon such statement or promise. On the 
otherhand, the implied warranty of mer- 
chantability or fitness for purpose does not 
require an express statement but is one 
which the law may imply from the facts of 
the sale itself, and may arise not only from 
the seller’s statements or conduct, but from 
his silence and from the custom and usage of 
the trade. 


The use of the term “warranty” has been 
abused, distorted and misused by courts 
and writers alike, to the point that today 
the image of the word bears little resem- 
blance to its original concept. Actually in its 
inception the word warranty had a very 
simple meaning. In the early days of the 
common law if I ordered a sack of flour and 
the storekeeper gave me a sack of fertilizer 
instead, once I took it out of the store I 
had no remedy or cause of action against the 
storekeeper. The theory of warranty lia- 
bility arose to remedy this unfair situation 
in the law of sales. 


Up to now there has been no warranty of 
the unknowable; warranty must be meas- 
ured at the time of the sale. No man can 
warrant what no man can know. New prod- 
ucts introduced after extensive testing have 
produced some totally unexpected and un- 
foreseeable injury. The mere happening of 
such injury, however, has not yet meant the 
automatic imposition of liability, for the 
extent of what is warranted must be judged 
as of the time of the sale, and not in the 
light of hindsight or subsequent develop- 
ment. To hold otherwise would be to im- 
pose an absolute standard of safety which 
the history of warranty liability does not 
justify. A theory of absolute liability has 
not yet been found in warranty law. The 
law of warranty is a part of the law of sales. 
Sales law has developed from the realities 
of the market place, not from the retreats 
of academicians interested in advancing 
theories of absolute liability or social insur- 
ance. Nothing in the law of warranty so 
far suggests that simply because a party uses 
a product and then is injured that the seller 
must respond in damages for his injury. In 
order for the buyer to recover for his injury 
in most cases he must prove that the prod- 
uct did not reasonably comply with the war- 
ranties of quality made by the seller. 
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It is also true that when the seller of the 
goods or machinery is informed by the pur- 
chaser of the purpose for which the articles 
are to be used, and the buyer relies upon 
the seller’s skill or judgment, there is an 
implied warranty that the goods will be 
reasonably fit for such purpose. That pro- 
vision, when applicable, may be deemed to 
be a part of every contract. But there is a 
distinction between an implied warranty 
that machinery is reasonably fit for the pur- 
pose for which it is purchased, and a mere 
statement that it is superior to some other 
type or that it will perform the desired work 
better. There is no implied warranty that 
a machine is the best on the market, or that 
it will accomplish a particular degree of ef- 
ficiency. The implied warranty is fulfilled 
if the machine is reasonably fit to perform 
the work for which it is purchased.® 


A warranty is nothing more than a part 
of a contract which is implied by law to 
show the true intentions of the parties. In 
essence, it is the covenant which assures the 
buyer that he will receive the particular 
product for which he has contracted. 


UNIFORM SALES ACT 


For its provisions to be applicable, the 
Uniform Sales Act requires a sale of goods 
between a buyer and a seller. The Act con- 
templates a direct contractual relationship 
between the buyer and seller or their legal 
successors in interest, and the existence of 
this relationship has always been considered 
a prerequisite to recovery of damages for 
breach of the implied warranties.’ In this 
connection, the Act expressly provides for 
such a cause of action only in the case of 
buyer versus seller.* The present weight of 
authority in states which have enacted the 
Uniform Sales Act is that privity of contract 
is a condition precedent in all transactions 
wherein the implied warranties are sought 
to be imposed.? To many socialistically in- 
clined writers in halls of ivy, the word “pri- 
vity” has almost become a dirty word. Just 
what is this obnoxious concept? To me it 
simply means direct dealing between the 
parties, either personally or by legally au- 
thorized agents or representatives. In the 
sale of foods and beverages a minority of 
states have carved out an expressly restricted 


6Scheid v. Bodinson Mig. Co., 79 Cal. App.2d 134. 

7U.S.A. Section 15(1) (2). 

8U.S.A. Section 69 (1) (b). 

91 Unirorm Laws ANNOTATED, Section 15, Note 
10, and 1957 Cumulative Pocket Part, Section 15, 
Note 10; 1 WiLuiston, SALEs, Section 24, Note 7. 
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area in which it is said that privity is not 
required for the implied warranties of 
quality to attach.1° However, the majority 
of states under the Uniform Sales Act have 
not deemed it wise as yet to make an excep- 
tion even in foodstuff cases, holding that 
privity is essential in all implied warranty 
actions brought under this Act. 


ImMposiITION OF LIABILITY WITHOUT PRIVITY 


In those cases where the requirement ol 
privity is discarded we are no longer pro- 
ceeding under the Uniform Sales Act or 
upon a contractual theory at all. Conse- 
quently, where liability is imposed without 
privity, it inevitably must be imposed upon 
the basis of tort theory. In examining legal 
theories in practice as they appear in re- 
cent products liability cases, it 1s apparent 
that judges cannot agree as to whether the 
basis of liability lies in contract or in tort. 
As a general proposition it seems that either 
set of principles may be applied, depending 
upon which best fits the circumstance olf 
the particular case. What is more, the fact 
that a cause of action may be expressly based 
on warranty will apparently not deter the 
court from deciding the case on pure neg- 
ligence grounds.'* 

Seemingly there is a tendency to forget 
that there exists substantial basis of liability 
in product liability cases wherein privity of 
contract is not a requirement, and proof of 
such liability need impose no insurmount- 
able barrier to a proper claimant. I refer to 
the fact that even outside the implied war- 
ranty field there remain the theories of neg- 
ligence, negligence per se, misrepresentation 
or deceit, and ultrahazardous activity. Un- 
fortunately, we often find that these theories 
are confused with the implied warranty 
basis of liability, and particularly in those 
warranty cases wherein the court has criti- 
cized or abolished the privity requirement. 
In most of these cases the cause of action 
sounds in negligence or misrepresentation, 
with these tort theories simply dressed up in 
warranty clothes. 

In another category of cases, which may 
be called misrepresentation cases, there 


10Wilson, Products Liability, Part I; 43 Car. L. 
Rev. 614, and Prosser, LAw Or Torts 508; Burr v. 
Sherwin Williams Co., 42 Cal. 2d 682, 268 P.2d 1041. 

11] WILLISTON, SALEs, Section 244 (Rev. Ed. 1948) . 

12§pence v. Three Rivers Builders and Masonry 
Supply, Inc., 90 N.W.2d 873. (‘There is authority 
for treating actions of this kind based upon implied 
warranty by the manufacturer as though they were 
explicitly grounded upon negligence.”) 

13Hertzler v. Manshum, 288 Mich. 416, 200 N.W. 
155. 
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would also seem no necessity of a demon- 
stration of privity. Here the injured party 
is claiming reliance upon an express rep- 
resentation which reached him in the form 
of advertising, sales literature or by way of 
the manufacturer’s label. If in fact the prod- 
uct has failed to perform as advertised, it 
would appear that the tort concept of mis- 
representation is being relied upon al- 
though the action may be brought in war- 
ranty terms. An example of this type of case 
is the one involving a soap package which 
contained a printed guarantee of quality. 
It was held that this guarantee reached from 
the manufacturer beyond the dealers to the 
ultimate user." 
On this point Dean Prosser has stated: 


Since the basis of this liability does not 
turn upon the character of the goods, but 
upon the representation, such decisions 
have not been confined to food, and have 
ranged over a variety of other commodi- 
ties such as cosmetics, detergents, insecti- 
cides, automobiles, scrap metal, wire rope, 
dynamite, and a mattress... This branch 
of the strict liability appears by now to 
be well established.*® 


The Supreme Court of New Jersey in the 
now famous Henningsen case stated as fol- 
lows: 


And of tremendous significance in a rap- 
idly expanding commercial society was 
the recognition of the right to recover 
damages on account of personal injuries 
arising from a breach of warranty. The 
particular importance of this advance re- 
sides in the fact that under such circum- 
stances strict liability is imposed upon 
the maker or seller of the product. Re- 
covery of damages does not depend upon 
the proof of negligence of knowledge or 
defect. 


The same court directly on the subject of 
privity had the following to say: 
Although only a minority of jurisdictions 
have thus far departed from the require- 
ment of privity, the momentum in that 
direction is most certainly gathering mo- 
mentum. Liability to the ultimate con- 
sumer in the absence of direct contractual 
connection has been predicated on a vari- 
ety of theories. Some courts hold that the 
warranty runs with the article like a cove- 
nant running with the land; others recog- 
nize a third party beneficiary thesis; still 





14Free v. Sluss, 87 Cal. App.2d 988, 197 P.2d 854. 
1569 YALE L. Jo. 1136. 
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others rest their decision on the ground 
that public policy requires recognition 
of a warranty made directly to the con- 
sumer. 

We see no rational doctrinal basis for 
differentiating between a fly in a bottle 
of beverage and a defective automobile.'* 


It takes no crystal ball for one to theorize 
that before too long the defense of lack of 
privity will largely disappear from the prod- 
ucts liability warranty scene and the man- 
facturer will be liable to anyone who uses 
his product regardless of how the user ob- 
tained the article. 


SOME RANDOM THOUGHTs ON THE 
HANDLING AND PREPARATION OF A 
Propucts CASE 


1. Was there a warranty? 


One of the first acts in the handling of a 
products liability case should be an inquiry 
to determine whether or not there is any 
possibility of the existence of any kind of a 
warranty whatsoever, real or imaginary. 
This seems elementary but often is not 
fully explored. All correspondence in con- 
nection with the transaction should be ex- 
amined. Was the sale as a result of a writ- 
ten contract, a signed order or any other 
written instrument? Was the product en- 
closed in a box, or did it have a wrapper or 
instruction sheet which might contain a 
guarantee or a description or a warranty? 
All advertising should be examined as it is 
now clear that advertising may constitute an 
express warranty. 

It is also well to carefully check into any 
conversations or statements made in con- 
nection with the transaction or sale because 
a spoken warranty can be just as valid as a 
written warranty, and in fact may be more 
dangerous as being susceptible of — 
tion, change, misinterpretation or distor- 
tion. Human nature being what it is, and 
the possibility of reward for slight changes 
or additions of wording being so great, it is 
apparent that this possibility should be 
carefully explored. 


2. Possession of the product. 


It is also important to immediately ob- 
tain possession of the product or goods in- 
volved if this is at all possible. In this con- 
nection it is well to remember that it may 
later be necessary to establish the chain of 


16Henningsen v. Bloomfield Motors, 161 A.2d 69 
(1960) . 
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possession of the product or goods, or the 
sample thereof, in court so it should be pre- 
served, kept, examined and tested with this 
in mind. An examination should be made 
by the technical representatives of the in- 
sured, and in most cases it is extremely im- 
portant to immediately obtain the most 
qualified, independent expert possible to 
examine or test the product involved. 


3. The manufacturing or preparation 
process. 


Another important phase of defense prep- 
aration is a detailed and careful study of 
the entire process of manufacture or prep- 
aration of the product of goods involved. 
This may be time consuming but is impor- 
tant. The how or why of the occurrence 
must be definitely determined, and be cap- 
able of demonstration before the merits of 
the case on liability can be evaluated. Here 
the insured or his technical and _pro- 
duction personnel can often be of invalu- 
able assistance. Many manufacturers and 
processors have such complete records that 
a particular batch or product can be fol- 
lowed through the manufacturing proce- 
dure from start to finish. Sometimes inval- 
uable assistance can be obtained from the 
remote manufacturer or processor or the 
trade association or scientific organization 
to which the insured may belong. Often 
the remote manufacturer or association may 
have extremely valuable data, literature, 
information, or even experts which they are 
glad to make available, either as a general 
service or bec .use of a jealous regard for the 
reputation of their own product. 


4. Experimental results. 


The use of experiments or tests performed 
both in or out of court by a qualified ex- 
pert can frequently be important in a prod- 
ucts case. It can often be demonstrated that 
the particular product involved could not 
cause the damage or injury complained of 
when used in the manner indicated or 
claimed. It is a type of evidence which can 
create a strong impression upon a jury, and 
the courts are becoming more and more 
lenient in allowing this type of testimony. 
Only a few simple, general rules can be 
drawn from the reported cases, as by the 
very nature of this type of evidence, each 
case presents distinctive problems. Pres- 
ence or absence of a sufficient and proper 
foundation is usually the test applied, and 
is frequently determinative of the decision 
of the court as to its admissibility. In gen- 
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eral, the conditions under which the experi- 
ment or test is performed must be shown 
to be substantially the same as the actual 
occurrence, in all material details, as a 
prerequisite to the admission of such evi- 
dence. 


5. Cause of the injury. 


It is extremely important to be able to 
show what happened in a particular case. 
It is not enough to contend that there was 
nothing wrong with the product and to 
show the method and extreme care used in 
the manufacture of the product, even when 
the plaintiff himself cannot show evidence 
of any defect or of negligence. A good ex- 
ample of this is the Henningsen case. There 
a complete examination of the car after the 
accident failed to show any defect of work- 
manship or assembly or any defective parts 
of the automobile involved, because of the 
condition of the car. The only evidence on 
this point was by an expert to the effect 
that something went wrong with the steer- 
ing wheel mechanism which must have 
caused the car to collide with the brick wall. 

The defendant likewise was unable to 
show how the accident happened or the 
cause of the damage and the mere fact that 
the defendants could not explain what hap- 
pened was enough in this case to make them 
liable under the breach of warranty theory. 
This again points out the advisability of a 
prompt technical investigation, a reason- 
able theory or explanation as to what oc- 
curred with competent evidence to support 
it. 

In further illustration of this point is the 
case in which a woman claimed to have 
been injured by swallowing a small piece 
of wire in a pancake which she had made 
from a well known manufacturer’s pan- 
cake mix flour. She was absolutely certain 
the event had occurred on a particular day. 
This particular manufacturer puts a code 
number on all bags of flour it manufactures. 
From this code number they were able to 
trace the day on which the particular bag 
involved was manufactured and obtain the 
names of the employees who were working 
on the production line at the time it was 
made. From a complete working model to 
scale it was possible to describe the process 
to the jury to show that because of the 
screening system for sifting the flour it was 
impossible for a wire of the size alleged to 
get through the screen into the bag. Fur- 
thermore, they were able to trace the bag 
from the time of delivery from the manufac- 
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turer to the time it was ultimately delivered 
to the retail grocery store. By this process 
it was shown that the bag could not possibly 
have gotten to its destination until three 
weeks after the date that the plaintiff 
claimed the accident occurred. 


6. Reasonableness the criterion. 


Where the scope of the implied warran- 
ties is measured by the standards either of 
the contract or of the specific industry at 
the time of the sale, the fact that a product 
causes injury or fails to satisfy the purchaser 
is not the test of its compliance or noncom- 
pliance with such warranties. The test is 
one of reasonableness. Certain foodstuff 
cases illustrate this point.17 Where food con- 
tained a natural but harmful ingredient, the 
guiding rationale is that under the stand- 
ards of food processing there is a possibility 
that certain foods may contain certain in- 
jurious elements inherent to the particular 
food. Thus, in spite of often severe injuries 
to plaintiffs, the courts have held as a matter 
of law that there has been no breach of im- 
plied warranties where personal injuries 
have resulted from, for example, a chicken 
bone in a chicken pie;'8 a bone in a turkey 
dinner;'* a fish bone in a “hot barquette of 
seafood mornay;”*° a bone in a serving of 
breaded pork chops;** and a bone in 
creamed chicken.?? 


7. Special considerations in food cases. 


Food cases pose many interesting prob- 
lems. For example, consider the position of 
the restaurant owner who serves food or 
drink and obtains some of it from others in 
cartons or bulk containers, sealed cans or 
bottles and then passes it on to the consum- 
er. This is done under such circumstances 
that the owner has no opportunity to test 
the product which, because of contamina- 
tion or other harmful ingredients, causes 
damage or injury to the consumer. Most 
states now follow the majority rule which 
has been termed the Massachusetts-New 
York Rule, which holds that a proprietor 
serving food to paying guests impliedly war- 
rants that the food is wholesome and fit 
for human consumption and is liable for 


17Mix v. Ingersoll Candy Co., 6 Cal.2d 674, 59 P.2d 
144. 

18] d. 

19Silva v. F. W. Woolworth Co., 28 Cal. App.2d 
649, 83 P.2d 76. 

20Shapiro v. Hotel Statler Corp., 132 F. Supp. 891. 

21Brown v. Nebiker, 229 Iowa 1223, 296 N.W. 366. 

22Goodwin v. Country Club of Peoria, 54 N.E.2d 
612. 
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injury to his guests without proof of neg- 
ligence or fault.?* 

A practical move at this point is to check 
with the supplier of the suspected food 
product to determine whether or not the 
supplier had a dealer’s endorsement on its 
products liability policy protecting the res- 
taurant or store owner involved. 

Unfortunately, there has been a confu- 
sion of basic legal principles in our court 
decisions.** Such confusion of theories is 
particularly apparent in the food cases, 
wherein the vast majority of decisions ap- 
pear to discuss negligence issues in warranty 
terms. Actually, so-called “foodstuffs ex- 
ception” to the requirement of privity in 
warranty cases is fundamentally a judicial 
recognition of the obvious fact that where 
a mouse or human toe or particle of glass or 
arsenic has found its way into prepared food 
or drink, someone in the chain of prepara- 
tion has failed to use that degree of care 
which a buyer has the right to expect. 


8. Notice requirement. 


It is still true, at least as of this day, that 
plaintiff must prove (1) the existence of a 
warranty in his favor, express or implied, 
(2) his reliance upon that warranty, (3) a 
breach of that warranty by the defendant, 
and (4) notice to the defendant of the 
breach of warranty within a reasonable 
time. Just what constitutes a reasonable 
time within which to give notice of breach 
of warranty is an open question, but it has 
been held that the filing of a complaint 
does not constitute such a notice. 


9. Unusual susceptibility. 


The general weight of authority through- 
out the United States is that in an action by 
a buyer of a product against the seller for 
breach of warranty, no liability can be im- 
posed where the buyer was unusually suscep- 
tible to components in the product.?> The 
essence of these decisions is that it would 
be unreasonable to imply a warranty ex- 
tending to those persons whom the manu- 
facturer could have no reason to foresee 
would be harmed by his product.?* The 
crucial question is one of “foreseeability,” 
the inquiry focusing on whether the suscep- 
tible plaintiff is a member of an identifiable 


237 ALR2d 1027. 

24Spence v. Three Rivers Builders & Masonry 
Supply, Inc., 353 Mich. 120, 90 N.W.2d 873. 

2526 ALR2d 963. 

26Merrill v. Beaute Vues Corp., 235 F.2d 893; 
Worley v. Proctor & Gamble Co., 253 S.W.2d 532; 
Stanton v. Sears Roebuck Co., 38 N.E.2d 801. 
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class as to which an effective warning is pos- 
sible, or whether such plaintiff is one of 
the unknown, unclassified few, who is later 
discovered to have been unusually suscepti- 
ble.?? 


10. Evidential considerations. 


As a general rule of evidence, improve- 
ments, new knowledge, new techniques, re- 
pairs made or precautions taken after an 
accident may not be shown. Such evidence 
is generally not relevant on the issue of neg- 
ligence at the earlier time.** 

Even though an inference of negligence 
at the earlier time is probable, the evidence 
is excluded because of the countervening 
policy that the admission of such evidence 
would discourage others from improving 
the place or thing or technique which 
caused the injury.*® Of course it is usually 
the’ plaintiff who seeks to introduce such 
evidence against a defendant who has made 
the later changes or improvements. How- 
ever, in a products liability case the reverse 
is often the situation. The defendant may 
wish to show that new scientific knowledge 
or newly discovered techniques have been 
developed to prevent the very event or con- 
dition causing injury from occurring, but 
that this knowledge was unknown and un- 
forseeable at the time of the sale. 


It seems clear that evidence of subsequent 
precautions is admissible where it is intro- 
duced not just to show the precautions or 
newly developed techniques, but to demon- 
strate a condition existing before and con- 
tinuing after an accident and tending to 
establish the cause of the accident by further 
showing that when the condition was 
changed the trouble was removed.*® In ad- 
dition, it also seems clear that evidence as 
to subsequent changes or precautions or 
new knowledge is admissible if it is in re- 
sponse to the evidence of the other party or 
evidentiary inferences that the condition 
was free from defects.** 


11. Trade names and trade usage. 


Where an article or thing is sold under a 
trade name or patent name this fact is not a 
defense as regards the implied warranty of 
merchantability. However, the fact that a 


27Zirpola v. Adam Hat Stores, 4 A.2d 73; Bianchi 
v. Denholm & McKay Co., 19 N.E.2d 697; 121 ALR 
460. 
28Helling v. Schindler, 78 P.2d 710. 
292 WicMmore, EvipeNce, Third Edition, Sec. 283. 
20Dow v. Sunset T&T Co., 106 Pac. 507; 18 CAL. 
Jur.2d, Evidence, Sec. 148. 
31People v. Lang Transportation Co., 110 P.2d 464. 
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buyer selects an article or thing by its trade 
name or patent name is a defense against the 
buyer on the implied warranty that the ar- 
ticle is fit for the particuular purpose for 
which it may have been purchased. In this 
situation, however, if the buyer has relied 
upon the skill and judgment of the seller 
when purchasing an article suitable for a 
particular purpose, which the buyer has 
made known to the seller, then a warranty 
that the article was fit for the purpose in- 
tended may arise. 

When the article or thing is designed or 
fit for only one purpose or use, then there is 
no distinction between the warranties of 
merchantability and fitness for a particular 
purpose.*? 

A warranty may be implied by the usage 
of the trade if at the time of the sale the 
buyer has knowledge of and relies upon such 
usage of the trade.** 


12. Allergy. 


Generally speaking a seller has no liabili- 
ty where the injury results from an allergic 
reaction.** However, there are exceptions 
to this rule and a seller may be liable for 
failure to warn the buyer of an ingredient 
in his product which is potentially harmful 
to one allergic to this ingredient and this 
exception somewhat depends upon the num- 
ber of persons allergic to such substance and 
knowledge upon the part of the manu- 
facturer or seller that some persons are so 
allergic to the product.*® 


13. Examination before purchase. 


Where the buyer actually examines the 
goods or article before purchasing, there is 
no implied warranty insofar as regards de- 
fects in the goods or article which should 
have been observable upon the examination 
by the buyer. However, the seller is not re- 
lieved of liability for any such defects which 
would not have been observable upon a rea- 
sonable examination. In most states, al- 
though there are some exceptions, if the sel- 
ler gives the buyer an opportunity to make 
such an examination but the buyer does 
not do so, the same rule applies.*¢ 


32Gottsdanker v. Cutter Laboratories, 182 ACA 
694. 


33Midwest Game Co. v. M.F.A. Milling Co., 320 
S.W.2d 547. 

84McLachlan v. Wilmington Dry Goods Co., 22 
A.2d 851. 

35Smith v. Denholm & McKay, 192 N.E. 631; Proc- 
tor & Gamble v. Superior Court, 134 Cal. App.2d 
157. 

36] UntForM LAws ANNOTATED, Sec. 15, Notes 191 
to 230; McCormick v. Hoyt, 333 P.2d 639. 
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It should be remembered that opportuni- 
ty to examine the goods or the actual exam- 
ination itself does not relieve the seller from 
any express warranty.*? 


14. Use after notice of defect. 


Another possible defense to a breach of 
warranty action is to demonstrate that the 
injury was received as a result of the use of 
the thing or article after it was known to 
be defective in some manner. This is per- 
haps analogous to the defense of assump- 
tion of risk.** In other words, if a buyer 
has discovered a defect in the article or 
thing and still continues to use it and in- 
jury results, it seems clear that such injury 
was not the proximate result of any breach 
of warranty. Similarly, if the defect is so 
apparent that it would be revealed by a 
reasonable inspection of the article, then 
there is a question as to whether or not the 
buyer is under a duty to make such an in- 
spection.*® 


15. Contributory negligence. 


Contributory negligence is not generally 
considered a defense to a warranty action. 
However, failure to follow easily understood 
and plainly observable instructions as to 
how the product should be used may con- 
stitute a defense. This seems to be treated 
as a form of assumption of risk, particular- 
ly when a person uses a product with knowl- 
edge of a defect, danger or risk.*° 


16. Who made the defective part? 


It should be remembered that there is 
often a possibility that some specific part 
of the product manufactured was not made 
by the insured but was purchased from an 
outside fabricator or manufacturer or job- 
ber and the failure of this particular part 
may be the cause of the accident, giving the 
insured a right of action over against such 
outside fabricator or manufacturer. 


17. Reasonableness of the use. 


The manner in which the product was 
being used at the time of the alleged acci- 
dent should also receive attention as there 
may be a question of overloading, unusual 
or unanticipated use of the product, or ac- 
tual misuse of it which may have been a con- 
tributing cause of the accident. 


37Rudd v. Rogerson, 297 P.2d 533. 

38PRossER, AssAULT Upon THE CiTApeL, 69 YALE 
L. Jo. 1099. 

39Gascoygne v. Carry Brick Co., 104 N.E. 734. 

40Gomes v. Byrne (Cal.), 333 P.2d 754 (1959); 
Brown v. Barber, 174 S.W.2d 298. 
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DISCLAIMERS 


1. In general. 


A manufacturer or supplier may attempt 
to eliminate or limit his liability to the con- 
sumer by some statement to that effect in 
the contract of sale documents or on the 
label or direction sheets. This attempt to 
limit liability is called a “disclaimer.” 

The general rule appears to be that a 
manufacturer cannot disclaim his liability 
based upon negligence.** A manufacturer 
has the right to disclaim liability for war- 
ranty, express or implied, as to many types 
of products. 

Some courts have refused to honor dis- 
claimers in food cases on the grounds that 
to do so would be against public policy 
which favors protecting health.*? Other 
courts have allowed such disclaimers as a 
dlefense.** 

A disclaimer on the invoice after the sale 
is completed is not effective. Also, a letter 
containing a disclaimer of warranty sent 
after the sale has been consummated was 
not sufficient to modify the terms of the 
original contract. However, if the buyer 
has actual notice that the product contains 
a disclaimer, it will be effective although 
it was not actually mentioned at the time 
the sale was consummated. Disclaimers on 
labels or direction sheets attached to the 
product are ordinarily effective. One court 
made the statement: 


Notice of disclaimer can be conveyed to 
the buyer by means of printed notices on 
letterheads, labels and the like.** 


It is also a general rule that the liabilities 
and risks disclaimed must be specifically 
identified. ‘The seller’s express refusal to 
give any warranty except such as may be 
expressed in the contract or on the label, is 
frequently held to be an effective disclaimer. 
But there are many exceptions to this rule, 
particularly in products for human con- 
sumption and other products of a danger- 
ous nature, and each case must be indivi- 
dually considered in the light of the facts 
and circumstances surrounding it. 

The warranty and any disclaimer of war- 
ranty must be clear, explicit and unambigu- 
ous to be effective.*® The language used will 


4iEbers v. General Chemical Co., 17 N.W.2d 176. 

42Lynn v. Radio Center Delicatessen, 9 N.Y.S.2d 
110. 

s3Rockwell & Co. v. Parrott & Co., 19 P.2d 423. 

14Burr v. Sherwin Williams Co., 42 Cal.2d 682. 

45McPeak v. Boker, 53 N.W.2d 130. 
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be strictly construed against the seller.‘ 
In order to avoid the implied warranties of 
fitness and merchantability, they must be 
expressly disclaimed in order to be 
avoided.*? 

The statements of warranty and disclaim- 
er should not be hidden but should be spe- 
cifically made a part of the agreement if 
they are to be effective. It would seem that 
if the warranties and disclaimers are clearly 
set out and the buyer has actual knowledg: 
or is charged with actual knowledge, then 
they will probably be effective.‘ 


The warranty and disclaimer can be made 
a part of the bargain if they are included in 
the various documents which are part of 
the bargain. For example, the order blank, 
letters, statements on letterheads, and adver- 
tising material. In the case of advertising, 
care should always be exercised in making 
advertising statements so that nothing 
will be said which is inconsistent with the 
express warranty and disclaimer. 

An appropriate statement to be included 
on all order blanks, for example, would be 
something along the lines of the following: 
“Notice is hereby given that seller gives no 
warranty of fitness for purpose or mer- 
chantability, express or implied. The only 
warranty made is as expressed in the direc- 
tion sheet enclosed with the product and the 
terms of said direction sheet are incorpor- 
ated herein as if fully set out. If the pur- 
chaser does not accept the goods when de- 
livered on these terms, they are to be re- 
turned to us at once and any purchase price 
will be refunded.” 


In the Henningsen case the buyer signed 
the usual automobile purchase agreement 
containing a blanket disclaimer of all war- 
ranties wiih the exception of a warranty 
stated in the agreement with a limitation 
of liability to the replacement of defective 
parts in the automobile. The New Jersey 
Supreme Court had little trouble in brush- 
ing aside this broad disclaimer of any war- 
ranty liability and took the automobile 
manufacturing industry severely to task, 
saying: “The terms of the warranty are a 
sad commentary upon the automobile man- 
ufacturers’ marketing practices.” The court 
felt that the automobile manufacturers’ as- 
sociations had gone too far in drawing up 
its standardized form eliminating virtually 
all warranty responsibility. This case is a 

46Burr v. Sherwin Williams Co., 42 Cal.2d 682. 

47Lindbergh v. Coutches, 167 Cal. App.2d 828. 


‘sIndia Paint Co. v. Steel Products Co., 123 Cal. 
App.2d 597. 
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clear indication of the fact that a simple, 
broad disclaimer of all warranty liability 
in a contract of sale will in most cases not 
be effective. Ithe manufacturer must accept 
risks for which he should reasonably be 
responsible and a disclaimer of liability to 
be effective must be specific as to the hazard 
for which responsibility is disclaimed with 
full explanation as to the reasons therefor 
and the methods by which such hazard may 
be eliminated, if that is possible. Some haz- 
ards cannot be eliminated and the choice of 
whether to use the product in the face of 
this possible risk is then left to the buyer to 
make his choice with full knowledge of the 
hazards involved. 


2. Recommendations for effective dis- 
claimer. 


Following are some specific recommenda- 
tions to any manufacturer desiring to use 
an effective disclaimer: 

1. The lettering of the disclaimer should 
be at least of equal size, if not larger, than 
the rest of the lettering on the document in 
which it is contained. It should be in a 
conspicuous position. If it is in fine print, 
hard to read and hidden in the body of a 
long document, my suggestion is just to for- 
get about it—it won’t be of much help. 

2. The maufacturer’s method of selling 
should be considered as it is necessary for 
it to be effective that the disclaimer be 
brought to the buyer’s attention before the 
contract is completed. For example, on or- 
der blanks, labels or direction sheets. 

3. A disclaimer intended for the public 
should appear on the label. If this cannot 
be done because of insufficient space or 
some other reason, it should appear on the 
directions, and the label should state that 
it is mandatory to read the directions before 
using the product. 

4. If the product is one which is produced 
under any government regulations or re- 
quirements or specifications, an express war- 
ranty should be made that the product was 
prepared in compliance with and according 
to such governmental regulations, specifica- 
ticns or recommendations. 

5. The user should be advised not only of 
all known risks or contra-indications in 
using the particular product, but also that 
there may be unknown risks involved be- 
cause of varying individual susceptibilities 
and other factors for which no responsibility 
can be assumed. 

6. The disclaimer should state that no 
other warranties than those set forth are 


INSURANCE COUNSEL JOURNAL 


October, 1961 


made regarding the product and that no 
person is authorized to make any other war- 
ranties. 

7. The disclaimer should plainly say that 
the manufacturer assumes no liability other 
than as expressly warranted and consequent- 
ly will not be liable under any implied 
warranties of merchantable quality or fit- 
ness for purpose. 

8. Known or suspected risks or hazards 
should be specifically identified and warned 
against and then disclaimed with particu- 
larity, giving the reasons therefor. 

In other words, it is not safe to rely upon 
the defense in a warranty products case that 
the label on the container of the product 
states, “Seller makes no warranty of any 
kind, express or implied, regarding the use 
of this product.” Yet it is surprising even 
today to notice how many products are still 
sold with just such an ineffective disclaimer 
attempted. 

It is not suggested that this is a complete 
list nor is it contended that a disclaimer 
prepared in accordance with it guarantees 
insulation from liability in all cases. How- 
ever, even if such a disclaimer had no legal 
effect at all, I believe it would still have a 
threefold and very real practical effect. 
First, it would provide the trial lawyer with 
many good points of argument in court and 
would let the jury know that the manufac- 
turer had done everything in his power to 
warn of known hazards and that his inten- 
tion was to limit his liability to those haz- 
ards and not to warrant the unknown. Sec- 
ond, it would prove a strong deterrent to 
unjust or exaggerated claims; and third, it 
would be helpful in negotiations attempt- 
ing to obtain fair and reasonable settlements 
in many types of products liability cases. 

It seems to me that the real test as to 
whether or not a disclaimer will be held va- 
lid or invalid is whether or not the buyer 
as a reasonable person fully understands 
that there is no warranty accompanying the 
sale, or if the warranties are restricted, then 
that such a reasonable man would under- 
stand just what the warranty is that goes 
with the article being purchased.*® 


Concept Or ABSOLUTE LIABILITY 


We should vigorously oppose the propo- 
sition that warranty liability follows abso- 
lutely from the use of any product causing 
injury, regardless of cause, regardless of its 


49] WILLIsTON, ConTRACTSs, Section 239A, page 165. 
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foreseeability, regardless of knowledge of 
any defect, and regardless of the impossi- 
bility of preventing the occurrence under 
the circumstances of the particular case. 


The application of such an absolute li- 
ability concept, as urged by the plaintiff's 
bar, is grossly unfair when there is a realiza- 
tion that here is an attempt to hold liable 
not only without fault, but to hold liable 
for factors which were at the time of manu- 
facture unknown to anyone. This would 
create liability on the grounds that the sci- 
entific or technical knowledge at the time 
was incomplete. This is unreasonable and 
unfair, for in any production or manufac- 
turing field there are a great many variables. 
As wonderful as it would be, our scientists, 
technicians, manufacturers and_ research 
men cannot foresee the future any more 
than we can, and to hold them liable for un- 
known future ramifications would be as 
ridiculous as holding a police chief responsi- 
ble for crimes committed in his district. No 
matter how careful, strict, or diligent one 
might be, there are too many variables to 
enable one to know the future. 


For purposes of illustration only, let us 
consider its effect upon the medical and 
drug field, although the same principles 
would apply with varying effect and per- 
haps in a different manner in almost all 
fields. Medical science has made advance- 
ments in the past which have resulted in 
the saving of untold lives and in the alle- 
viation of many of the pains of mankind. 
The creation of such an absolute warranty 
liability concept would greatly impair fu- 
ture progress. The introduction of new 
products and procedures would be delayed 
and there would be an adverse effect upon 
the continual advancement of medical sci- 
ence. This is not overdramatization for it 
seems clear that researchers would be un- 
willing to try new drugs on patients, practic- 
ing physicians would be hesitant to avail 
themselves and their patients of new drugs, 
and pharmaceutical manufacturers would 
be less willing to produce the products, 
should this concept be applied, for it holds 
the defendant liable without fault and lia- 
ble for the unknown. 


There are products that are not proven to 
be entirely safe but are of such a social good 
that man must be allowed to avail himself 
of them. In this category falls such a com- 
monplace biologic as smallpox vaccine, a 
biologic which the United States Govern- 
ment requires to be given to all persons en- 
tering this country. 
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Despite the fact that smallpox vaccine 
was first developed by Jenner over 200 years 
ago and has been vastly improved since, an 
occasional highly susceptible individual 
still comes down with generalized vaccinia 
or with encephalitis which has and can lead 
to death. Should the manufacturer be held 
liable for the knowledge that doesn’t exist, 
even today, of how to produce or test a 
smallpox vaccine which will not have the 
unfortunate result in the rare, exceptional- 
ly susceptible individual? Surely the reason- 
able answer is no, and surely the millions of 
persons who have been saved from the dread 
disease by the vaccine are living testament 
to the wisdom of the continual use of that 
vaccine. There are many such procedures, 
agents and medicines which are lifesaving 
or healing, but nevertheless capable of se- 
vere injury. It seems clear that had such a 
concept of liability through warranties and 
the application of the sales acts been ap- 
plied to biologics and drugs 200 years ago, 
Dr. Jenner and his colleagues would prob- 
ably not have been able to make the giant 
contribution of the smallpox vaccine to 
mankind. If such a concept is applied now, 
other valuable medical or scientific proced- 
ures might be lost. 


Since the fact is self-evident that certain 
treatments will save lives or alleviate suf- 
fering, it is unrealistic and unreasonable to 
say that there must be no unknown, un- 
toward effects. If we take this position, then 
the conquering of disease or the advance of 
science in the future will be far slower, as 
manufacturers cannot guard against the un- 
preventable. Thus the healing drug or bi- 
ological that may save thousands of lives 
every year from cancer or some other con- 
dition which might be available tomorrow 
would probably, under this situation, be 
withheld for several years or so of testing 
and “wait and see” and “make sure.” It is 
true that a statistically small number of 
hypersensitive or hypersusceptible individ- 
uals will thus be saved from harm, but in 
the meantime thousands who might other- 
wise live, or live without suffering, will ne- 
cessarily be denied such relief. 


Many of the new products coming onto 
the market involve both manufacturing and 
testing techniques of incredible complexity. 
They are constantly subject to change and 
improvement as scientific research pushes 
back the borders of the unknown. To with- 
hold the benefit of new discoveries from the 
public over years of precautionary testing 
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would certainly be no service to society. 
The development or use of new preventive 
and curative agents, for example, cannot 
be expected to combine absolute efficacy 
and safety in the first instance. 


How can any manufacturer become in- 
volved in any forward steps in science or 
medicine, no matter how surrounded by of- 
ficial standards, if he is to be held responsi- 
ble for knowledge that does not, and cannot, 
exist until the future unfolds. The answer 
is obvious. The application of such a strin- 
gent concept of implied warranties would 
restrict scientific and medical progress to 
the public detriment. 


To the manufacturer of any product and 
to all those who deal with its subsequent 
handling such extension of this doctrine 
may require a reappraisal of the extent of 
warranty liability, not merely where the 
product causes some harm, but also where it 
fails to perform as expected. It is the com- 
bination of these elements which renders 
the changes and developments in this field 
of such great general public interest. 
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CONCLUSION 


I submit in conclusion that organizations 
such as this, their members individually and 
collectively, and the insurance industry 
whose obligation it is to provide protection 
against such risks at reasonable cost, should 
forcefully and continually campaign before 
legislative bodies and judicial tribunals that 
the following issues be determined by the 
court or jury as questions of fact and not of 
law: 

1. Is there a warranty in the particular 
case? 

2. If so, the nature and extent thereof. 
What is the warranty? 

3. Was there a breach of the warranty 
that was a proximate cause of the injury? 

4. Was there contributory negligence on 
the part of the person injured? 

And finally, that a finding in favor of 
the defendant on any of these issues would 
constitute a valid defense in a proper case. 

This concept is fair to both sides. More 
we should not ask. Less we should not ac- 
cept without a battle. 
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Education For The Lawyer 


RoserT J. NORDSTROM 
Columbus, Ohio 


OT so many years ago the phrase “le- 

gal education” had a very limited 
meaning. Aside from referring to the tra- 
ditional three-year curriculum leading to 
the LL.B. (or J.D.) degree, it embraced only 
the graduate programs which had found 
their way into a few law schools. These 
programs had limited value. They were 
aimed at the lawyer who was willing to take 
one or two years away from his practice to 
pursue legal learning in a scholarly atmos- 
phere. Most often this lawyer was about to 
enter the teaching profession and his gradu- 
ate degree became his passport to some law 
faculty. In their nature these programs 
could not reach the profession as an entire 
group. Only infrequently—and then pri- 
marily through the legal literature—did 
these graduate courses and curricula affect 
law as it was being practiced by the lawyer 
“back home”. The idea of legal education 
had a very limited meaning. 

This, happily, is not so today. First, 
most law schools recognize that legal edu- 
cation begins long before the student com- 
mences his courses in Contracts, Torts, 
Property, and so on. It has its roots in 
strong college backgrounds; it reaches into 
the high school. It is here that the student 
develops (or fails to develop) effective 
study habits, competency in language and 
expression, powers of logical reasoning, 
knowledge of the institutions of our society. 
Law schools are, therefore, taking increas- 
ing interest in the college educations of 
their applicants. 

Legal education is not just looking back 
to the academic foundation of its students; 
it is also vitally concerned with continuing 
the education of each and every member of 
the profession. The full education of a 
competent lawyer must continue through- 
out his active practice; the law-school years 
are sufficient only to lay the formal under- 
pinning for further education as a practic- 
ing lawyer. Realization of this explains the 
newer short courses, conferences, and insti- 
tutes now more familiar than the technical 
graduate programs of less recent origin. 

When the law student finishes three years 
of law school, he has little or no idea of 
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what branch of law he will practice. 
Whether he will be a tax, bankruptcy, anti- 
trust, government, labor, trial, corporate, 
workmens’ compensation, surety, or you- 
name-it lawyer most often depends on the 
kind of position he obtains on graduation. 
Therefore, a fourth year of law school can 
do little to help him specialize. It is a 
simple, hard fact that our neophite has no 
notion of which area he should select. The 
law school is going to have to wait until he 
begins his practice before it can really help 
him as a lawyer. 


Another hard fact with which we must 
deal is that the practitioner does not live in 
a world of luxury in which he can take nine 
months away from his office to come back 
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to school. Perhaps he can spend a weekend 
or two during the winter and a week or two 
during the summer, but these are the limits. 
He has clients with deadlines. 


In combined effect these facts have pro- 
duced the programs of continuing legal 
education, which have recently given to 
“legal education” a new dimension. At 
Ohio State we have been offering short 
courses for as-many-as-possible segments of 
the bar. In a typical year there will be 
courses covering taxes, probate, corpora- 
tions, negligence cases, real estate, and com- 
mercial law. We also have seminars for 
judges and courses for prosecutors. In size 
these varied courses run from 18 to 365, the 
capacity of our airconditioned auditorium. 
They reach the sophisticated expert, the 
general practitioner, and the young law 
school graduate. In any one year nearly ten 
percent of the Ohio bar now continue their 
legal education at Ohio State. 


Two features of such newer programs 
stand out: 


1. Courses cannot be arranged in the 
usual law school manner. That is, a 
short course on Contracts, Mortgages, 
Future Interests, or Corporations 
stands little chance of success. Law- 
yers don’t get problems in these cate- 
gories. Instead, the courses must “cut 
across” usual law school lines so they 
handle problems as the lawyer gets 
them. They must deal with problems 
of business, probate, negligence, and 
so on. They treat financing, taxes, 
property, evidence, partnerships, pro- 
cedure, and substance. Perhaps the 
courses being developed in programs 
of continuing legal education are 
pointing the way to a new approach 
to the undergraduate law curriculum. 


2. Teaching techniques must be different 
from those used in the traditional law 
course. Reading cases and reciting on 
them may train the undergraduate; it 
will not support a course for lawyers. 
The “easy” substitute is the lecture 
but several hours of even the best 
speaker becomes monotonous. Ohio 
State combines the lecture with well 
planned demonstrations and panel dis- 
cussions. These must be well planned. 
Countless hours are spent in writing 
scripts, in rehearsal, and in planning 
to make the phases move with preci- 
sion and toward the goal of education 
for the lawyer. In one recent institute 
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over 750 lawyer-hours of preparation 
went into its planning. 


Ohio State University is now joining with 
the Ohio State Bar Association and the 
Ohio State Bar Association Foundation in 
a unique venture in cooperative action in 
continuing legal education on the State 
level. The Ohio Legal Center, an Ohio cor- 
poration not for profit created by the three 
entities, will seek to provide statewide lead- 
ership in the design and presentation of 
programs of education for the bar of Ohio. 
Housed on the campus of Ohio State Uni- 
versity in a structure built from funds con- 
tributed by the lawyers of Ohio ($750,000) , 
the center will combine the strength of the 
organized bar, headquartered in the build- 
ing, with the educational leadership of a 
great university. Its aim will be to provide, 
in active cooperation with all local bar 
associations and the other Ohio law schools, 
a common program of varied courses of uni- 
formly high quality, thus minimizing the 
disturbing duplication of effort so common 
to law school and bar efforts throughout 
the country. The objective is nothing less 
than that of making available to every Ohio 
lawyer the opportunities for post-admission 
legal education that will enable him to 
meet his need for continuing professional 
training. 

The program sponsored in Montreal was 
a resume of a two-day institute in the area 
of negligence which Ohio State sponsored 
in December of 1960. The original teachers 
were Messrs. Jack Alton, James Britt, James 
Davis, John Elam, George Tyack, and 
David Sindell. It centered around the set- 
tlement of a personal injury case involving 
permanent injuries. Four demonstrations 
—complete with a hospital bed, a plaintiff 
with his leg in a cast, and a real-life doctor 
—were used to get the capacity audience ac- 
quainted with the problem. Panel discus- 
sions by experts highlighted the lectures 
which broadened the course beyond the 
confines of the facts of the one case. Note- 
books furnished all registrants not only car- 
ried pictures of the accidents and portions 
of the hospital record, but also were filled 
with citations to Ohio law. Practical tips for 
both the plaintiff and defense lawyer were 
combined with a thorough search into the 
substantive law of the problem. The two 
articles which follow (by Jack Alton and 
John Elam) are two of the papers presented 
at that conference and at the annual meet- 
ing of this Association in Montreal. 
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Settling Personal Injury Claims 


Jack R. ALTON 
Columbus, Ohio 


N discussing the subject “Settling Person- 

al Injury Claims”, I want to approach 
the question from a somewhat different 
standpoint. We could all relate many cases 
which we have settled favorably, but the 
mere relating would not give the rest of us 
any real basis for a dynamic approach to 
the problem. In searching for the key to 
the answer, the thought comes to mind that 
the basis of any good settlement is a com- 
plete investigation of the facts. Certainly a 
sound knowledge and application of the 
law is important, but once it is determined 
that a case is one which will go to the jury, 
the settlement figure will depend to a great 
extent on our knowledge of the facts. The 
late Justice Oliver Wendell Holmes said, 
“The fountainhead of the law is the facts.” 
In like manner, we believe that the foun- 
dation of good settlement is complete in- 
vestigation of the facts. 

Our demonstration showed you a hos- 
pital interview, with the defense lawyer for 
the insurance company interviewing the in- 
jured claimant as he was coming out of the 
ether. We are not here to argue the relative 
merits or demerits of hospital statements. 
The main point we want to make in con- 
nection with the hospital interview is that 
it shows not only an early contact with, and 
investigation of, the claimant, but it illus- 
trates an early alignment of the insurance 
company and defense counsel in_ the 
handling of what promises to be a difficult 
claim. 

The first point we want to make regard- 
ing investigation, therefore, is that where a 
serious injury claim is involved, an early 
liaison should be established between the 
insurance company and the man who will 
eventually try the case, so that the trial law- 
yer can either actively engage in portions 
of the investigation, or he can at least con- 
sult with and advise the men actually doing 
the investigation. Too often we hear a trial 
lawyer express regret that certain aspects 
of investigation were not covered early in 
the case. By an early establishing of co- 
operation and consultation, a more com- 
plete and usable investigation can he had. 

Since we had a court reporter hospital 
statement in our demonstration, we might 
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comment on the taking of hospital state- 
ments. First, it is imperative that the per- 
son taking the statement, be he lawyer or 
adjuster, take no advantage of the claimant. 
Our basis for the statement is not entirely 
altruistic. Since the statement is being re- 
corded, any improper representations can 
be brought to the judge’s attention, and 
possibly the jury’s, if the case goes to trial. 
There is authority that opposing counsel 
can obtain the statement if it is used in 
cross-examination, and rehabilitate the wit- 
ness... The rehabilitation can easily be 
quite embarrassing, since almost any state- 
ment from an adverse party contains many 
things favorable to the claimant. 

Some of the advantages of hospital state- 
ments are: 


1. The claimant’s story of the facts is re- 
corded before rationalization sets in. 

2. A personal appraisal of the future 
plaintiff is made. 

3. A relationship is established which 
may form the basis of settlement of the 
claim before trial. 


Again, assuming the case goes to trial, 
the judge may require the defense to tell 
who took the statement, and the name of 
the insurance company employer, if the 
statement was taken by an adjuster.* For 
this reason, it is best to have a lawyer from 
the defense firm take the statement. 


1Shellock v. Klempay Bros., 167 O.S. 279, 148 N.E. 
2d 57. 

2Wheaton v. Conkle, 57 Ohio App. 373, 14 N.E. 
2d 363; Taylor v. Ross, 50 Ohio App. 577, 78 N.E.2d 
395. 
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Following the initial contact with the 
claimant, the other standard investigative 
procedures will be used. Repair bills and 
photographs can help esablish the force of 
impact. Police reports, Bureau of Motor 
Vehicle reports, reports made by the claim- 
ant to other insurance companies, or agen- 
cies such as the Industrial Commission, all 
may divulge facts invaluable in the apprais- 
al of the claim. In complicated cases, re- 
enactment of the accident may be necessary 
to understand the liability features of the 
case. Movies of such re-enactments, or ex- 
periments, have been held to be admissible, 
provided the actual conditions of the acci- 
dent are closely approximated.® 

Perhaps the best source of information 
valuable to the defense is hospital records. 
It seems the future claimants are more hon- 
est in talking to doctors and interns than 
they are in relating their stories to their 
attorneys. Almost invariably, a hospital 
record contains statements damaging to the 
claimant, or material which can be valuable 
in cross-examining his doctors. 

Moving pictures of the claimant have 
been used very successfully on television, 
but their use in actual practice is so fraught 
with hazard that great care must be used 
in their taking and in presenting them in 
court. 

Other sources of information are the Vet- 
erans Administration records, health and 
accident companies which cover the claiin- 
ant, and the personnel departments of em- 
ployers large enough to maintain complete 
files. Recently a health and accident claim 
man gave us information about the past 
medical history of a plaintiff which proved 
invaluable during the trial. The same has 
been true of personnel departments, once 
their cooperation is established. 

Some of the sources discussed up to this 
point require the authorization or consent 
of the claimant. We will now discuss the 
court connected investigative procedures 
which can be utilized without the consent 
of the claimant who has filed suit. In re- 
cent years the plaintiff lawyers have made 
bold use of the discovery techniques now 
available under the Federal Rules and most 
state codes. A broader use of such proce- 
dures by the defense should take the initia- 
tive away from the plaintiff bar in this vital 
area. One procedure being used by many 
defense firms is the filing of a comprehen- 
sive set of interrogatories inquiring into the 


3Streit v. Kestel, 108 Ohio App. 241, 161 N.E.2d 
409; 62 A.L.R. 2d 686. ' 
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general background of the plaintiff and his 
medical and accident history. With this 
background, the defense can then take the 
deposition of the plaintiff with a general 
idea of what to expect and look for, and the 
specific matters in contention can be de- 
veloped more fully. 


Although we must be complete and 
thorough in our fact finding, we must be 
cautious in preparing to take depositions. 
If the plaintiff is in poor health when the 
deposition is being arranged, consider the 
possibility that if he dies, the plaintiff's 
attorney can probably read the deposition 
which you have taken, even though the 
plaintiff's attorney may have conducted no 
direct examination at all. 


The same care should be used in prepar- 
ing to take the plaintiff's deposition where 
your own insured is in precarious health. 
If your insured dies prior to trial, you may 
be able to suppress a great deal of the plain- 
tiff’s testimony by use of ““The Dead Man” 
statute. However, by taking the plaintiff's 
deposition, you may have waived the right 
to rely on the “Dead Man” statute. 


Another precaution in taking depositions 
concerns the asking of too many questions. 
I’m sure none of us is guilty of this in court, 
but in depositions the informal atmosphere 
and the opportunity to gain information 
may lead us to ask too many questions 
about the same subject. We believe this is 
dangerous. The same rule should be fol- 
lowed in depositions that we follow in 
court; that is, once a question is answered, 
don’t go back to it again. If the plaintiff 
changes his answer in the deposition, the 
impeachment value of the first answer is 
nullified, since his attorney can read the 
second answer if you impeach the plaintiff 
with the first answer.° The psychological 
effect on the jury will probably be such that 
you will wish you had never gone into the 
subject. 


If you have taken the plaintiff's deposi- 
tion early in the case, you may wish to take 
another as the case approaches trial to 
bring you up to date. The answer to this 
question will depend largely on local prac- 
tices and individual judges. Even if you are 
not allowed to take a second deposition, the 
correllated use of deposition and interroga- 


4Holliday v. Jones, 53 Oh. Law Abs. 167, 84 N.E. 
2d 602. 

5Shellock v. Klempay Bros., 167 O.S. 279, 148 
N.E.2d 57; Ketterer v. Red Star Transit Co., 78 Oh. 
Law Abs. 123, 151 N.E.2d 587. In re Martin, 141 
O.S. 87, 47 N.E.2d 413. 
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tories should provide a broad base of in- 
formation for evaluating the case. 

In our pursuit of facts we are some- 
times met by a refusal of a witness or party 
to answer. This merely whets our appetite, 
since we all know that there must be a very 
choice piece of information behind a re- 
fusal. In Ohio we differentiate between 
witnesses and parties as to what questions 
must be answered. For instance, a witness 
cannot refuse to answer a question in a 
deposition on the basis that the question is 
not material and pertinent to the issues in 
the case. The only legitimate basis for re- 
fusal by a witness is that the witness has a 
legal or constitutional privilege excusing 
him from answering. However, where the 
deposition of a party is being taken, the 
questions must be material and pertinent 
to the issues in the case.’ In the event of a 
refusal, we have a procedure for presenting 
the question to the court for a ruling. I'm 
sure most of your states have a similar pro- 
cedure. 

A thorough knowledge of the facts re- 
quires a knowledge of the medical history 
of plaintiff. If plaintiff's counsel refuses to 
give medical reports, we are in a difficult 
position in Ohio, since we are not allowed 
to take the doctor’s deposition.* Fortunate- 
ly, the plaintif is not allowed to take our 
defense doctor either.2 However, we are al- 
lowed to take a deposition of the hospital 
records, under the authority of the Uniform 


6In re Frye, 155 O.S. 345, 98 N.E.2d 798; 70 A.L.R. 
2d 240. 

7In re Rebersak, 106 Ohio App. 425, 150 N.E.2d 
869. 

8Ohio Revised Code Sec. 2317.02. 

9In re Bates, 167 OS. 46, 146 N.E.2d 306; 70 
A.L.R. 2d, 384, 388. 
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Business Record Statute.’° As we mention- 
ed before, this is a very good source of in- 
formation. Jack Hebdon tells me that there 
is no son seo privilege in Texas, so 
you Texans don’t have to worry about these 
problems. 


There is some authority that a non-medi- 
cal expert witness may be forced to testify 
on deposition." This, too, should be help- 
ful in those technical cases requiring ex- 
perts to testify. 


Both the federal and most of the state 
procedures provide for forced production of 
documents.’* This is especially helpful in 
cases involving wage loss claims. The courts 
are requiring plaintiffs to submit either 
exact copies of income tax returns, or to 
take the necessary steps to obtain a copy 
from the government and then turn it 
over.!® The same rule should apply to any 
documented information. 


Undoubtedly there are many other means 
available for finding facts, either under 
your own state procedures, or in the prac- 
tices you follow in your own offices. I hope 
we have sustained our original premise that 
a good settlement is based on a good investi- 
gation of the facts—one in which the claim 
office and the defense attorney have coop- 
erated and joined forces, so that all investi- 
gative procedures and all court-connected 
procedures have been utilized to find all the 
facts. Now John Elam will tell us how to 
settle a case once we are in a position to 
negotiate. Thank you. 


10Weis v. Weis, 147 O.S. 416, 72 N.E.2d 245; 169 
A.L.R. 668. 

11§achs v. Alcoa, 67 F.2d 570. 

12Qhio Revised Code, Section 2317.33; Rule 34, 
Federal Rules of Civil Procedure. 

1370 A.L.R. 2d 240. 
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Settlement Procedures 


Joun C. ELam 
Columbus, Ohio 


ETTLEMENT is not an exact science. 
iJ It has been described as an art which 
some lawyers, unfortunately, never acquire. 
Of course there are many aids, both real 
and imaginary, in the practice of this art. 
Only recently two companion loose-leaf 
services were advertised as giving such aid 
to lawyers. In their brochure, these ques- 
tions were asked: “Are injury claims being 
settled too cheaply?” “Can jury verdicts be 
predicted?” The second question was an- 
swered, “Yes!” For most trial lawyers, the 
search for greater proficiency in this art 
continues. 

Why is there the continuing interest in 
this subject? Importance of settlement pro- 
cedures becomes apparent when one ex- 
amines the available statistics of settlement 
vs. trials in personal injury litigation. 
While the statistical information varies ac- 
cording to the area of the country in which 
one practices, two areas are generally repre- 
sentative. In the Mid-West it is found that 
out of ten lawsuits which are filed only one 
of them actually proceeds to a jury verdict. 
Nine out of ten are settled somewhere be- 
tween the date of filing and submission to 
a jury. 

The statistics now available respecting 
New York City are even more striking. In 
an excellent article by the Columbia Uni- 
versity Project for Effective Justice, it is 
pointed out that less than two per cent of 
the claims made go to jury verdict and 
slightly more than three per cent of the 
suits filed go to jury verdict." 

In other words, twenty-nine out of thirty 
lawsuits in New York City are settled, not 
by trial, but by negotiation! Settlement 
procedures, therefore, take on ‘a great im- 
portance to every trial lawyer. 

In this connection, however, it should be 
pointed out that, while substantial settle- 
ments create interest, they are not repre- 


1For an excellent discussion of the many phases 
of this problem, see Marc A. Franklin, Robert H. 
Chanin, and Irving Mark: “Accidents, Money, and 
the Law: A Study of the Economics of Personal In- 
jury Litigation”, Columbia Law Review, Volume 61, 
page 1 (January, 1961). Reprints are available by 


writing to Columbia University Project for Effec- 
tive Justice. 
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sentative. The same Columbia Project 
found that over ninety per cent of the re- 
coveries in personal injury litigation in 
New York City were less than $3,000.00. In 
the Mid-West, casualty insurance compan- 
ies report substantially the same findings.” 
All of these studies suggest a substantial 
variance between the last settlement de- 
mand and the jury verdict. 


PHILOSOPHY OF SETTLEMENT 


Settlement negotiations have been de- 
scribed as a cold, hard business. For trial 
lawyers, it is often easy to be an advocate 
and sometimes to be adamant. And yet, in 
many instances, it involves the highest de- 
gree of advocacy by the trial lawyer to effect 
a settlement. As stated in the beginning of 
this article, it is indeed an art to effect the 
objective of settlement. Settlements them- 
selves are often frustrating to the trial law- 
yer. After a settlement is completed, the 
probing question remains in the lawyer’s 
mind as to whether the case was actually 

*See discussion of representative figures for casu- 
alty insurance carriers by Wilbur W. Jones in “Eval- 
uation at Settlement of a Personal Injury Claim for 
Damages (from the Viewpoint of the Defendant's 
Bar)”, appearing in the 1959 Proceedings of the 
Section of Insurance, Negligence, and Compensation 
Law, American Bar Association. See also article 
dealing with the claims experience of All-States In- 
surance Company in Fortune Magazine, October, 


1960. 
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settled for the right amount. There is no 
definitive answer to that question. There 
are only guides, some of which will be sug- 
gested in this article. Nevertheless, settle- 
ment is probably the most important tool 
available to the trial lawyer to reach a rea- 
sonably satisfactory result for a client, be it 
a plaintiff or an insurance carrier. 


GENERAL ATTITUDES 


Certain attitudes must be cultivated in 
approaching settlement negotiations. The 
first attitude is the ability to make a hard- 
headed analysis of the claim. The normal 
tendency of a lawyer is to examine every- 
thing in its most favorable light to his side 
of the controversy. This attitude must be 
cultivated by developing the concept of not 
fooling yourself or your client. If one fails 
to make a hard-headed analysis, he is then 
faced with a tremendous pit-fall. As an ex- 
ample, the attorney who gives a client an 
inflated notion as to the value of the claim 
in an off-the-cuff evaluation has, at that 
point, created a trap for himself. It will be 
difficult at a later point to make the neces- 
sary reductions in order to effect a settle- 
ment. 

The second attitude is constantly remind- 
ing oneself that PREPARATION is all im- 
portant. Settlement value cannot be de- 
termined without thorough preparation. 
Every trial lawyer seems to be under the 
constant pressure of time demands such as 
pleading deadlines, hearing deadlines, stat- 
ute-of-limitation deadlines, appeal dead- 
lines, trial deadlines, and all of the other 
hundred requirements of a general practice, 
which fits most trial lawyers. Therefore, 
when this lawyer comes to the average claim 
with a settlement value of approximately 
$2,500.00, it is very hard to give it the neces- 
sary preparation so that he will be convinc- 
ing in the settlement negotiations—and yet 
preparation in any case does become all 
important. 

A settlement attitude of fairness and 
friendliness is also required. The trial law- 
yer who is out to make a reputation or who 
is out to belittle his opponent (and this 
situation does occur) faces a real problem 
in the given case and in future cases. Such 
a lawyer is building a reputation which 
will hurt him in the future. He is also do- 
ing a real disservice to his client in the par- 
ticular case; again, it doesn’t make any dif- 
ference which side he represents. Being 
fair often involves advocacy, and being 
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friendly is just plain, common sense. It is 
a tremendous advantage to practice in a 
community where there is a sense of fair- 
ness and friendliness between counsel. It 
contributes to settlement negotiations. By 
the same token, it is a great disadvantage 
to practice in an area where there is an at- 
titude of distrust between counsel on both 
sides. 

This attitude can be described as a knife 
which cuts both ways. The defense lawyer 
who is predisposed to consider all claims 
fraudulent, all plaintiff's attorneys unrea- 
listic on the one hand, or the plaintiff's law- 
yer who is emotionally involved in every 
case so that he can only see things one way, 
or feels that every insurance carrier is out 
to destroy every claim by unfair means, are 
both frustrating many settlements. 


SEVEN FACTORS IN THE EVALUATION PROCESS 


The evaluation itself—the hard-headed, 
detached look at the case from both sides, 
in order to arrive at a settlement value, re- 
quires consideration of a number of factors. 
Seven of those factors will be discussed. 


1. Juries. 


Since the ultimate determiner of settle- 
ment value is the jury, it is necessary to de- 
termine what juries are doing in your par- 
ticular area. There are a number of ways 
to find out what juries are doing. One 
starts with the assumption that the identi- 
cal case will have different values in a small 
rural community, in a medium-sized city 
like Columbus, Ohio, and in the very large 
metropolitan centers on the east and west 
Coast. 


“Statewide Jury Verdicts” (published in 
Cleveland, Ohio) is used in many areas to 
follow jury verdicts. Its reports, which give 
brief descriptions of the accident, the in- 
juries, the special damages and the jury re- 
sults, have proven helpful in some areas. 
Then, in order to find out what juries are 
doing, it is suggested that one be a good 
listener. Active trial lawyers should be 
questioned respecting their results before 
local juries. After removing the normal 
amount of puffing, in which all trial law- 
yers engage, one is able to obtain a reason- 
ably good idea as to how juries are reacting. 
As one example, in our area this type of 
questioning reveals that the trend is run- 
ning somewhat against the rear-end col- 
lision cases and the value being placed on 
injuries-to-the-neck in this type of case to 





Page 604 


the jury. By being a good listener, one is 
able to obtain certain guides in these areas. 

While not directly pertinent to the jury 
determination, it is suggested that cases be 
evaluated with one’s associates. It seems 
impossible to prevent blind spots occurring 
in individual cases. Using other trial law- 
yers as your jury will often reveal those 
blind spots and will assist in arriving at a 
more reasonable valuation of a given claim. 
Plaintiff's lawyers, who frequently are in- 
dividual practitioners, particularly need to 
test their judgment against the advice of 
other trial attorneys. On the defense side, 
counsel in the home office serve the same 
purpose in reflecting their judgment 
against the judgment of the individual trial 


lawyer. 
2. Liability. 


This is No. 1 in any settlement formula. 
Horrible injuries and no liability equal an 
obvious zero verdict. And there isn’t much 
difficulty in the cases with either clear-lia- 
bility or no-liability, but in analyzing the li- 
ability factor, it is necessary, not only to de- 
termine the question of liability, but its 
form. All must be familiar with a case 
where the liability was clear and yet the 
verdict was disproportionately low. Why? 
Simply because the jury probably thought 
of the defendant as being only technically 
liable. Examples of this situation are the- 
slight-bump-from-the-rear, _ the-excusable- 
negligence, the-slip-on-the-floor—in other 
words, the defendant that is just over the 
fence on the question of liability as opposed 
to the defendant, on the other hand, who is 
close to being wantonly negligent; this is a 
real factor with respect to its impact on the 
settlement value. 


3. The Parties. 


An analysis of the parties, of the princi- 
pal actors in the drama of the court room, 
is of the utmost importance. Plaintiffs fall 
into a number of categories, recognizable to 
all trial lawyers. Different factors control 
the elderly—the very young—the housewife 
—the wage-earner—the corporate executive— 
the professional man—the complainer or 
arrogant individual—the sympathetic per- 
son—the kind, and the honest. You cannot 
eliminate a single consideration in deter- 
mining the impact of each of the parties 
upon the jury. 

Of course, both sides must do it. From 
the moment the trial starts, the jury is 
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watching both of the parties and their coun- 
sel, and their evaluation will be directly re- 
flected in the verdict. If the client makes 
the trial lawyer feel uncomfortable, it is 
safe to assume that the jury is going to have 
the same reaction. At that point, bewarel 

The ideal client is an outgoing, friendly, 
reasonable person. If he is the plaintiff, he 
doesn’t overplay his story of the injuries 
and, if the defendant, doesn’t overplay the 
story of how the accident occurred. 

In evaluating the defendant, the same 
factors apply but with certain variations. 
Assume the same factual situation, the same 
factors on liability, the same plaintiff, and 
simply substitute two different defendants. 
Assume that the first defendant is a young 
wage-earner who is struggling to make a 
living and is married with two children. 
In a close-liability situation, one might well 
expect a defense verdict in this case. Now, 
substitute instead, as the defendant, a taxi- 
cab company. Trial counsel representing 
this defendant, with all other facts being 
the same, might well be faced with a sub- 
stantial verdict. Why is this true? The jury 
is simply reacting and making its evalua- 
tion of the party sitting in the court room. 
This evaluation affects, not only the issue 
as to how the liability situation will be de- 
termined, but it also affects the amount of 
dollars that a jury will award. 


When you consider types of defendants, 
you must consider whether the defendant 
is a sympathetic individual, a wage-earner, 
a professional person, a wealthy or arrogant 
individual. Certain of these persons are 
at a definite disadvantage, and this must be 
reflected in your evaluation. In analyzing 
the corporate defendant, the evaluation de- 
pends upon the individual company, its 
status in the community, and its sympathy 
or lack of sympathy from a jury. As an ex- 
ample, one could anticipate different re- 
sults with two bus-company defendants in 
the same type of accident. A jury will react 
differently to the bus operator by the local 
Council of Retarded Children, a non-prof- 
it corporation, and driven by the mother of 
one of the retarded children, on the one 
hand, as opposed to the bus operated by a 
large interstate carrier. These two defend- 
ants will not get the same treatment from 
a jury. 


4. Coverage Questions. 


Coverage problems can never be ignored 
and often pose very difficult situations. If 
one assumes a $5,000.00 policy with little 
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or no assets in the individual defendant, 
there is immediately placed a maximum 
value regardless of the injuries or the spec- 
ial damages. Efforts to determine coverage 
are in some cases controlled by state law, 
in some cases by rule of court, and in many 
cases controlled by insurance company pol- 
icy. In some situations, it is controlled by 
the trust or lack of trust between lawyers 
for opposing sides. All of these factors in- 
fluence whether or not a disclosure regard- 
ing coverage is made. There are many cov- 
erage questions. The only purpose here is 
to point out that the problem must be con- 
sidered. Plaintiff's counsel is often at a 
handicap in this situation in analyzing the 
problem. A full disclosure by counsel fre- 
quently contributes to a settlement which 
otherwise would have been impossible. 


5. Special Damages. 


A list of damages reminds one of the say- 
ing: “Figures don’t lie but liars figure.” 
The special damages must have been in- 
curred, be reasonable, and be subject to 
proof in court. In addition, they involve 
the great intangible factor of their impact 
upon a jury. It is easy to overlook the ob- 
vious in evaluating the special damages. 
For example, let us consider a female plain- 
tiff who has a slight bump to the rear of 
her automobile without damage to her au- 
tomobile. She has vague complaints regard- 
ing her neck and goes to her doctor at a 
charge of $5.00 per visit, twice in a week 
for two and one-half years up until the time 
of trial—has a special damage item of about 
$1,000.00. It is submitted that this amount 
cannot possibly be used in the settlement 
evaluation. If such a claim is made in trial, 
it usually boomerangs and, even in a clear 
tiability situation, can sometimes result in 
a defense verdict. The jury may well feel 
that the plaintiff is overreaching and react 
against her cause. 


The applicable law of damages must be 
considered in order to determine its effect 
on the computation of special damages. The 
problems are numerous in this area and 
must be evaluated. For example, what is 
the effect of workmen’s compensation pay- 
ments? Can they be introduced in court?— 
the implications of the person’s own hospi- 
tal bills, medical insurance, unpaid bills, 
services rendered without a bill being sub- 
mitted, and bills incurred by a third person. 
It must be determined whether each dam- 
age item is provable in court; otherwise, it 
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cannot be used as a factor in the settlement 
negotiations. 


6. Nature of the Injuries. 


In the over-all settlement evaluation, 
problems respecting the nature of the in- 
juries become quite complicated. While 
the list with its variations is endless, there 
are six points which always must be con- 
sidered. 


(1) The type of injuries involved must 
be considered. Certain types of in- 
juries have a far greater impact on 
juries. For example, a_ plaintiff 
with a deformed-foot injury, which 
can be observed in the court room, 
has a far greater impact on a jury than 
does a_healthy-appearing plaintiff 
whose doctors describe a permanent 
injury which cannot be seen. 

(2) Almost as a sub-heading under the 
first topic is a consideration of pre- 
existing conditions. It involves a very 
detailed analysis of the medical proof. 
Plaintiff's counsel are sometimes apt 
to overvalue their cases in not realiz- 
ing the impact of pre-existing condi- 
tions on a jury. The jury reacts some- 
what in this way: “Is this fellow really 
trying to get something-for-nothing, 
since he already had the condition 
anyway?” It is a delicate problem 
which cuts both ways. For example, 
if the plaintiff had a pre-existing con- 
dition but was able to work and the 
subsequent injury causes a total disa- 
bility, the impact of the pre-existing 
condition may be minimized. 

(3) Permanency—or, stated another way, 
a plaintiff who has recovered, has 
little appeal to a jury; but the plain- 
tiff with a permanent condition, 
which can be observed by the jury, 
has an obvious effect on the jury. 

(4) Pain-and-suffering are extremely dif- 
ficult to evaluate but must be con- 
sidered in determining value. 

(5) Also, one must consider the “horrible 
factors”, if any, involved in the injury 
situation. The individual who is 
pinned in his vehicle, realizing that 
he has severe injuries, will have a far 
greater effect upon a jury when it as- 
sesses damages, than will another per- 
son with the same injuries but with- 
out the other qualifying conditions. 

(6) The character of the expert witness 
must also be considered. One must 
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consider the ability of the doctor to 
testify. In other words, is the doctor 
an effective medical witness? Will 
he sound convincing to the jury, or, 
on the other hand, will the doctor 
tend to antagonize the jury? 


7. Evaluation of Counsel. 


It reminds one of the saying: “The play's 
the thing”. An entire Advocacy Institute at 
the University of Michigan dealt with this 
problem. And, at that meeting, psycholo- 
gists argued, and rather convincingly, that 
in the last analysis trial lawyers are legally 
trained actors. Have you ever thought of 
yourself as an actor? Well, you are! 

In the court room the lawyer is on the 
stage from the beginning of the trial, as are 
the parties themselves. The impact each of 
the trial adversaries will have, in many 
cases, will be a substantial factor in the set- 
tlement picture. Each side evaluates the con- 
fidence of his adversary, his preparation or 
lack of preparation, and his ability as an 
“actor” in the court room. A trial lawyer 
who fails in this category tends to down- 
grade his case. 


Conpbuctr OF NEGOTIATIONS 


Turning from the factors in evaluation, 
one comes to the inevitable question as to 
how the settlement negotiations themselves 
are conducted. This is an individual prob- 
lem but, again, there are some guides. 

1. The atmosphere for the negotiations 
becomes of some importance. A lawyer who 
does not sincerely believe the position that 
he takes, either on behalf of the plaintiff 
or of the defendant, reflects that attitude in 
the settlement negotiations. Firmness, sin- 
cerity, and honesty are suggested as guide- 
posts. They are very simple to state, but 
very hard to apply. 

As has been previously pointed out, the 
attorney is an advocate. How he proceeds 
is important, but he is an advocate. Neither 
side can expect his adversary to give his 
case away, to undersell, nor, on the other 
hand, to overvalue. 

In creating the atmosphere for negotia- 
tion, the questions arise: Who makes the 
first offer? Who goes to whose office? The 
response to these questions is: Who makes 
the first offer2—No difference. Who goes 


to whose office?—No difference. Any lawyer 
should be willing to go to the other fellow’s 
office in the hope of working out a settle- 
Parenthetically, it should also be 


ment. 
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stated that both sides should be approached 
with dignity. 

Actually, there is a great fallacy in wait- 
ing. Settlements take time and the larger 
the amount involved, the more complicated 
the factors, the more time that is involved. 
Since all trial lawyers face deadlines, delay 
in starting negotiations creates a problem 
in working out successful settlements. 


2. Then, one comes to the problem in 
negotiations respecting the submission of 
proof by plaintiff's counsel. It has been 
suggested that the plaintiff has a product 
to sell and, if he is going to sell that prod- 
uct, he must submit the proof to the other 
side. A submission of proof, however, in- 
volves careful preparation of the special 
damages, keeping in mind the factors that 
were discussed in connection with the sub- 
mission of provable special damages. 

3. In the conduct of negotiations, one of 
the most difficult problems is the exchange 
of proposals. After all of the factors have 
been utilized in arriving at what has been 
described as the educated guess, there is the 
problem on both sides of arriving at a spe- 
cific proposal. 

If a ridiculous demand is made, the settle- 
ment negotiations are soon at a standstill. 
There is no band or area in which the par- 
ties can negotiate. Of course, it must be 
realized that there is no definitive analysis 
even after a careful consideration of all of 
the factors pertaining to the case. It is mere- 
ly the arrival at an area or range-of-value 
in which the particular case should be set- 
tled—a reflection of all of the factors which 
have formerly been discussed. On the de. 
fense side, it has been described as what 
the defense would pay in order not to have 
this question raised by the jury or deter- 
mined by it. 

Here, again, the determination as to 
whether there will be a reasonable disclo- 
sure of settlement demands and offers goes 
directly to the attitude each has toward his 
adversary. If an adversary can be trusted, 
the chances of a reasonable disclosure are 
greatly enhanced. An attorney with a rec- 
ord of reasonableness and fairness has the 
best quarantee of successful negotiations. 

4. There are, of course, times when all 
efforts directed toward successful negotia- 
tions between counsel have failed. At that 
point it is often possible to make successful 
use of the court. In the case that comes to 
pre-trial or to the court room, there are 
numerous instances where the trial judge 
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can give real assistance. There is an honest 
difference between the parties, and the ques- 
tion inevitably arises in counsel’s mind as 
to whether an attempt should be made to 
use the court. Of course, there are many 
cases where the court can be used intelli- 
gently to effect a settlement, but the court 
must act intelligently. It must use its pow- 
er, not as a sledge hammer in order to effect 
a settlement simply for the sake of terminat- 
ing a litigation, but rather to bring both 
parties to the area where the case can be 
reasonably settled. 

In order for a judge to act intelligently, 
full disclosure by both counsel must be 
made. Further, a settlement can be accom- 
plished in this area only where there is a 
reasonable difference between the parties. 
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CONCLUSION 


When all is said and done, the trial law- 
yer, while aiming for a settlement in every 
case, must buttress his position by a willing- 
ness to go to trial rather than retreat from 
what is a reasonable settlement evaluation. 
But, before making that stand, he must 
come to the reasonable position first. 

Settlement negotiations are not easy. 
They involve many problems. Effecting a 
settlement, however, not only serves the liti- 
gants, but also assists the courts and the pub- 
lic. With court congestion ever increasing, 
with pressures being brought to bear by 
both sides, and with the tremendous hard- 
ships that are sometimes incurred by bizarre 
jury verdicts, it is a real continuing chal- 
lenge to all trial lawyers. 
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How Can We Improve The Handling Of 
Automobile Claims And Litigation?* 


Lewis C. RYAN 
Syracuse, New York 


HE question posed today “HOW CAN 

WE IMPROVE THE HANDLING 
OF AUTOMOBILE CLAIMS AND LITI- 
GATION” is certainly one upon which the 
trial bar of the country should immediately 
and continuously focus its attention. Of im- 
portance to our particular group is the 
kindred problem—‘How can we prevent the 
removal of automobile litigation from the 
courts?” For if the commissioner is to re- 
place the judge and the sole issue in a per- 
sonal injury case be only how much is to be 
paid—and this determined by referring to 
a schedule—then the question posed for dis- 
cussion pales into insignificance. 


Court CONGESTION 


To those of you who practice where court 
congestion does not exist and where sub- 
stantial increases in the cost of automobile 
insurance have not yet occurred, the threat 
of automobile compensation probably seems 
not only remote but impossible of attain- 
ment. However, the fact of the matter is 
that it is neither remote nor impossible. 


The problem of court congestion in our 
large metropolitan centers becomes more 
serious day by day and the bench and bar 
seem unable or unwilling to alleviate it and 
thereby dispel one of the chief criticisms of 
our present system. The final result may be 
a movement on the part of editors, teachers 
and motorists, discouraged by our lack of 
cooperative effort and ineptness, to insist 
upon new procedures which they, rather 
than the bar, will select. I would empha- 
size that court congestion, no matter where 
it is concentrated, is a problem for ALL 
lawyers, for it creates bad public relations, 
leads to a desire for change, and to attempt- 
ed solutions of the absolute liability and 
automobile compensation variety. 


* (Editor’s Note: This paper was prepared by Mr. 
Ryan for delivery at the St. Louis meeting of the 
ABA, August 1961. It was read by Arthur Agan, a 


member of the firm of Hancock, Dorr, Ryan & Shove 
and a long-time associate.) 
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AUTOMOBILE COMPENSATION 


I need hardly tell you that in California, 
Governor Brown’s researcher is still study- 
ing the compensation plan in anticipation 
of a final recommendation. The Yale Law 
School group is scheduled to report to the 
Connecticut legislature on a similar pro- 
posal and it is generally known that its 
leading tort professor is already committed 
to automobile compensation. Early this 
year an automobile compensation bill was 
introduced in the New York legislature at 
the specific request of one of the most 
powerful political leaders in the state. A 
distinguished law professor in his recent 
book on “Automobile Products Liability” 
has recommended a plan to compensate all 
victims of accidents due to defects in motor 
vehicles regardless of fault. It has been 
said that not one prominent tort professor 
in the country has opposed automobile 
compensation. In any event, the danger is 
a clear and present one and the signs are, 
indeed, ominous. They indicate most clear- 
ly that the time has arrived for the ORGAN- 
IZED bar as a committee of the whole to 
meet head-on this very serious threat. We 
must raise our own voices—loud and clear— 
so that we can be heard by all. It is well for 
the bar generally to remember that imagina- 
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tive and skilled trial men may quickly in- 
vade and master other specialized areas of 
the law should a compensation plan be 
adopted. 


"THE NEGLIGENCE BAR 


It is probably correct to say that the neg- 
ligence bar “never had it so good”—and 
that goes for those who represent both plain- 
tiffs and defendants. Probably it will be 
still better because we can expect during 
the next decade a further population bulge 
which means more automobiles, more acci- 
dents, more injuries and more claims. 
Therefore, it is understandable why the 
negligence bar is complacent and why it 
fails to recognize the additional burdens 
which more accidents and more claims will 
place upon the American motorist and our 
national economy. It seems the premium 
paying motorist needs a champion and the 
most alluring job I can imagine would be 
that of organizer of the American Federa- 
tion of Motorists. The motorist cannot go 
on idefinitely paying higher and higher in- 
surance premiums. 

By way of illustration, a New York City 
lawyer, who now spends $90 a month for 
insurance and garage rent, recently an- 
nounced that he was about to become a 
pedestrian. The young men of Brooklyn 
who now pay $400 a year for minimum lim- 
its on their small cars are justified in pro- 
testing. Curiously enough, if insurance 
costs continue to increase, it may alleviate 
court congestion because the only cars left 
on the highways will be those of business 
corporations whose owners can pass on the 
cost to the ultimate consumer of their 
products. 


Concern over the increasing cost of auto- 
mobile insurance is now rapidly spreading. 
Lay groups have been organized in several 
states to resist increases. A few months ago 
the Chamber of Commerce of the State of 
Pennsylvania launched an advertising cam- 
paign to arouse the public over a situation 
allegedly existing in several counties of the 
state. This resulted in the plaintiffs’ bar 
attacking the program in open court with 
a request that their cases go over the term 
because placards displayed in buses stated 
that jury awards were responsible for in- 
creased insurance Costs. 

A very disturbing development occurred 
when Life Magazine got into the act in its 
issue of March 31, 1961. It said: “One rea- 
son for the tremendous cost of automobile 
liability insurance in New York City, for 
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example, is the fact that the city has a few 
crooked lawyers who, if your car is so much 
as nudged by Mr. Anderson’s, will be happy 
to furnish you (1) a crooked garage man 
who will testify that your car was damaged 
to the extent of $950, and (2) a crooked 
doctor who will testify that your neck has 
been put permanently out of commission 
by a whiplash injury, thus enabling you to 
sue Mr. Anderson for a quarter of a million 
dollars.” 

A casual reading of other editorial com- 
ment, particularly in the papers published 
in rural areas, will demonstrate a grass 
roots resentment of fraudulent claims, ex- 
cessive verdicts and increased premium cost. 
This may easily develop into a ground 
swell. 

Despite this mounting wave of criticism 
from the public, the plaintiffs’ bar expands 
its nationwide program for legislative 
changes to take away statutory defenses, or- 
ganizes splinter bar associations which com- 
pete with state and local associations and 
hacks away for more and more “More Ade- 
quate Awards.” Its announced purpose of 
“comforting the afflicted and afflicting the 
comfortable” has, regardless of how estima- 
ble its intentions may be, resulted in vastly 
increased claim consciousness and claim fre- 
quency and rising costs even in the rural 
areas of the country. Authors of books in 
the tort field have left their offices to spon- 
sor and participate in medical and legal 
seminars across the country and have—per- 
haps unintentionally—educated young prac- 
titioners in the art of exaggeration and in- 
vention of injuries. 

A law book publisher in an effort to sell 
its books has seen fit to alter the format of 
its monthly newsletter of court decisions so 
as now to report large out-of-court settle- 
ments with the names of the lawyers who 
obtained them. Another publisher, equally 
unmindful of the public interest, has added 
to its enticing sales pitch the advocacy of 
the use of the blackboard technique for 
pain and suffering with such citations as it 
could uncover to support it. 


Wuat THe Pusic Is HEARING 


A prominent Miami medical specialist is 
now charging in public speeches that the 
Dade County automobile insurance rates 
are three times those of the rest of Florida 
because Miami has “a faked injury racket.” 
In one of his recent speeches he said 
this situation is costing the citizens of the 
county millions of dollars each year and 
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that it directly affects the whole economy 
and future of the country. He added that 
the legal expense involved is “astronomical, 
exorbitant and outrageous.” He summarizes 
his criticism by saying that “the public is 
sitting idly by and taking a shellacking.” 

Coincidental with these developments, the 
public hears that a substantial number of 
lawyers and doctors under investigation in 
the judicial inquiry in Brooklyn have taken 
the Fifth Amendment and flatly refused to 
answer questions or produce their records. 
This small segment of the negligence bar 
has brought into disrepute the entire pro- 
fession on our present system of han- 
dling tort cases. By its silence the entire neg- 
ligence bar has, in the minds of the public, 
condoned their conduct. 


CLAIM CONSCIOUSNESS 


What contributes to claim consciousness? 
The average member of the public who 
reads the newspapers is made aware of large 
money demands being made by their neigh- 
bors for relatively minor injuries. This— 
because the plaintiffs’ bar loves a high ad 
damnum clause rather than one within rea- 
son. Some of these readers have learned 
that the money recovered represents “tax 
free”’ dollars. Many conclude that these 
large money demands are paid by these im- 
personal corporations. Hence, when they 
become claimants, they have exaggerated 
ideas as to the actual value of their cases. 
Beyond this, many are becoming conversant 
with the causes and symptoms of such house- 
hold words as whiplash, post-traumatic syn- 
drome and slipped disk, and such psychic 
injuries will continue to increase. 


It is time for critical examination of tac- 
tics in personal injury cases with public in- 
terest being given a high priority. We are 
rapidly reaching the limit of the premium 
payers ability to pay or his willingness to 
do so. For example—the most successful 
expert in combatting juvenile delinquency 
in New York City said recently in a public 
address that his program had been seriously 
impaired because many of the playgrounds 
had been closed by municipal authorities. 
He stated that exorbitant cost of insurance 
protection precipitated this action. 


Another area in which cost may adversely 
affect the public interest is in the malprac- 
tice field where some medical practitioners 
and hospitals are already becoming reluc- 
tant to take full advantage of the use of our 
new miracle drugs. 
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‘THE CHANGING TIMES 


We intend to ignore the fact that in the 
short period of time since the end of World 
War II tremendous changes have occurred 
throughout the world. Empires have col- 
lapsed. Substantial shifting in the balance 
of power in world affairs has occurred. In 
our own country, we have had to discard 
our theories of military strategy that won 
the war and we are striving mightily to now 
hold our own in the space age. We have 
drastically revised our racial relations and 
our industrial and labor relations. In fact, 
we have jammed into a few years the chang- 
es usually wrought in a century. We have 
done so because we have had to do so. 

This need for rapid change has been rec- 
ognized by our statesmen, our military men, 
our doctors and our economists. In the face 
of these developments, the lawyers seeming- 
ly have decided to preserve the status quo 
come hell or high water. Hence any pro- 
posals to modernize or streamline our 
courts, to speed up the judicial process or 
to increase our productivity and reduce 
costs, are either ignored or resisted by us and 
not even minor recommendations seem to 
have a Chinaman’s chance of being enacted 
into law. 


SUGGESTIONS For IMPROVING THE SITUATION 


All these and other developments make 
timely the inquiry today as to how we may 
improve the situation. To me the follow- 
ing activities should be seriously considered: 

1. First of all, the negligence bar should 
unite in a concerted all out attack on court 
congestion. Many devices already have been 
attempted but with little success. However, 
there is still another device which never has 
been fully explored. It has, in my opinion, 
great merit. It is based on two known fact- 
ors (1) about 95 percent of all suits in 
metropolitan areas are settled without a 
trial but usually not until the eve of trial, 
and (2) a third of all the suits on the gen- 
eral calendars of our highest trial courts are 
really of inferior court quality and never 
in the first instance should have been on 
the calendars. This was clearly established 
in New York City by an actual settlement 
count. 

Therefore, the problem becomes one 
merely (1) of advancing the date of the 
settlements and (2) of divesting the calen- 
dars of nuisance cases. 

It is my considered judgment that these 
two objectives could be obtained by a prop- 
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er mandatory pre-trial and classification of 
the cases by an experienced judge or special 
master. Counsel would be compelled to 
complete all motions and other preliminar- 
ies within ninety days after the case was at 
issue. Immediately thereafter, the case 
would be pre-tried. If it was not settled, it 
would then be classified and all nuisance 
cases sent to the court where they belong. 
The system would have the further great ad- 
vantage of bringing counsel together at an 
early date, the plaintiffs afforded an oppor- 
tunity to get their money and the insurance 
companies an opportunity to take down 
their reserves. In my opinion, 20 percent of 
all the cases would be settled and another 
20 percent would be transferred to a lower 
court. If the influx of new cases was thereby 
reduced by 40 percent, it would be a short 
time indeed before congestion vanished. 

2. We should refrain from making un- 
necessary motions which are time-consum- 
ing for the bench and bar and costly to our 
clients. We should work for a system under 
which, in important litigation, all motions 
are made and continued before a particular 
judge who stays with the case from start to 
finish. 

3. We must take greater interest in the 
selection of judges so that more of them will 
be chosen from the trial bar which is man- 
datory in England. Obviously, a trial judge 
cannot learn the art of conducting and ex- 
pediting a trial by merely putting on a robe. 

4. We should unite to assist the courts in 
disciplining the small segment of the pro- 
fession which long has been guilty of unethi- 
cal and criminal conduct instead of rushing 
to their defense as we seemingly do. 

5. We should assist the medical profes- 
sion to remove chronic offenders from its 
ranks. It’s a well known fact that certain 
doctors take advantage of the medical pay- 
ments coverage by protracted and unneces- 
sary treatment for accident victims. This 
not only increases medical payment premi- 
ums but many times results in increased 
verdicts in the trial of the action. This 
double barrelled invitation to larceny is 
much too difficult for some doctors to re- 
sist. 

6. The negligence bar should discourage 
the undue publicity seekers in our profes- 
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sion. Many lawyers call the local newspapers 
reporting their victories. Often, the news- 
paper version is inaccurate and misleading, 
tending to indicate large verdicts for com- 
paratively minor injuries. This increases 
claim consciousness in the public generally. 

7. We can and should give earnest con- 
sideration to the wisdom of assessing the ex- 
penses of a trial against a plaintiff making 
an unreasonable demand or a defendant 
making an unrealistic offer. A similar sys- 
tem has helped to eliminate court conges- 
tion in England and might well be a partial 
answer to the problem of congestion here. 

8. We should bring to an abrupt halt the 
nationwide chipping away campaign for ab- 
solute liability which requires the defend- 
ant to respond in damages when he has done 
no wrong and is free from blame. Such a 
program inevitably will lead to the complete 
abandonment of the concept of fault and 
the adversary system as we know it today. 


9. We should not permit the cost of auto- 
mobile insurance for the average motorist 
to become so prohibitive as to cause a pub- 
lic upheaval and kill the goose that laid the 
golden egg. 

Finally, let us unite in the public interest 
to retain our precious system of trial by jury 
in tort litigation. Let us not acquiesce in 
our own painless extinction unless we are 
willing to admit that it would be in the 
public interest. Since we would reject the 
validity of such a contention, then let us 
make no mistake in underestimating the 
major rescue operation required for our sur- 
vival. The verdict of the American people 
on this important issue will rest in a large 
measure on our performance in expediting 
trials and in our ability to control the cost 
of insurance protection which now in many 
states, unlike other coverages, motorists are 
legally compelled to provide. It is a chal- 
lenge worthy of the most responsible and 
intelligent leadership available. 


A golfer drove into the rough. He took a 
careful stance and a healthy swing. He 
missed the ball and hit an ant hill killing a 
thousand ants. He swung again and missed 
the ball a second time. As he was about to 
swing a third time, there were only two ants 
left. One said to the other, “If we want to 
survive, we'd better get on the ball.” 
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The Impartia! Medical Testimony Project* 


WILLIAM F. MARTIN 
New York, New York 


N the limited time at my disposal, I am 

going to confine my discussion to the 
Impartial Medical Testimony Project with 
which I have had some experience, namely, 
the one provided for by the special rule for 
medical examinations in personal injury 
actions now in force in the Supreme Court 
of the State of New York for the Counties 
of New York and the Bronx under rule of 
the Appellate Division, First Department. 
For an excellent discussion of a similar 
— see an article by Wilma I. Baran in 
the Temple Law Quarterly, Volume 32, No. 
2 Winter 1959, pertaining to the practice 
in the Federal District Court for the Eastern 
District of Pennsylvania. From the thought- 
ful recent volume, “Call the Doctor,” I 
quote: 


Medical evidence delivered in our 
courts of law has of late become a public 
scandal and a professional dishonour. The 
Bar delights to sneer at and ridicule it; 
the judge on the bench solomnly rebukes 
it; and the public stand by in amazement; 
and honourably minded members of our 
profession are ashamed of it . . . What is 
the public to think when, for example, 
they see three doctors on one side swear- 
ing on behalf of a railway company that 
the plaintiff is not suffering from any in- 
jury at all; and three on the other side 
swearing that he is not only suffering 
from an injury but is seriously damaged 
and probably for life?? 


This language is from an article in the Brit- 
ish Medical Journal dated May 2, 1863. I 
think it is fair to state that ever since that 
time the problems created by biased medi- 
cal controversy has haunted the courts par- 
ticularly in the field of negligence litigation. 
One of our most respected judicial students 
Justice Francis Bergan, who is the presid- 
ing justice of the Appellate Division, Third 
Department at Albany, said in the Del Ra 
case: 


*An address given at the American Medical Asso- 
ciation’s Medical-Legal Conference at New York 
City on April 29, 1961. 

1Turner, E. S., Catt THE Doctor, St. Martin’s 
Press Inc., 1959, p. 205. 
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The general trend of the practice in per- 
sonal injury cases is to attempt to narrow 
down the areas of medical dispute, and 
the aim is, ultimately, with the assistance 
of the medical profession, to eliminate 
most of the controversy on the medical 
side of personal injury cases.” 


History AND Purpose Or THE PROJECT 


After much thoughtful preparation in 
1952 and 1953, a committee of the Associa- 
tion of the Bar of the City of New York, 
acting under the inspired promptings of the 
then presiding Justice David Peck, and with 
the cooperation of the Academy of Medi- 
cine of the City of New York, the New York 
County Medical Society, the Bronx County 
Medical Society, the New York County 
Lawyers Association and the Bronx County 
Bar Association worked out the Impartial 
Medical Testimony Project for use at first 
in New York County, and shortly thereafter 
its use was extended to Bronx County. The 
funds for the project were furnished by the 
Sloan and Ford Foundations. After a period 
of time had shown that the plan was helpful, 
the assistance of the Foundations was no 
longer sought, and the expenses of the pro- 
ject became a part of the court budget. The 
project is summarized in a court ruling 
which reads as follows: 


2Julis A. Del Ra v. Eva M. Vaughan, 2 App. Div. 
2d, p. 156 at p. 157. 
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Special Rule for Medical Examinations 
in Personal Injury Actions. 


1. In any personal injury case in which, 
prior to the trial thereof, a justice shall be 
of the opinion that an éxamination of the 
injured person and a report thereon by 
an impartial medical expert would be of 
material aid to the just determination of 
the case, he may, after consultation with 
counsel for the respective parties, order 
such examination and report, without 
cost to the parties, through the Medical 
Report Office of the Supreme Court, New 
York County. The examination will be 
made by a member of a panel of examin- 
ing physicians designated for their par- 
ticular qualifications by the New York 
Academy of Medicine. Copies of the re- 
port of the examining physician will be 
made available by the clerk of the Medi- 
cal Report office to all parties. 

2. If the case proceeds to trial after such 
examination and report, either party may 
call the examining physician as a witness 
or the trial justice may, if he deems it de- 
sirable to do so, call the examining phy- 
sician as a witness for the court, subject 
to questioning by any party, but without 
cost to any party.® 


ExistiING Aspuses Or MEDICAL TESTIMONY 


At about the time of the adoption of the 
ruling, the Appellate Division, First Depart- 
ment, called attention in a number of cases 
to the abuses of medical testimony that were 
found present in cases that had been re- 
viewed in the court. In the case of Denni- 
son v. Wing, decided March 11, 1952, the 
court had occasion to review a $45,000.00 
verdict which could be sustained, and I 
quote: 


Only upon the assumption that the jury 
found, and could reasonably find, that a 
breast cancer suffered by plaintiff ending 
in radical surgery and removal of the 
breast, resulted from the accident. * * * 
Plaintiff's contention that the accident 
was the cause of the breast cancer was 
championed by a single expert witness, 
neither a breast nor cancer specialist, who 
was first consulted the night before he was 
called to testify, solely for the purpose of 
enlisting his testimony. He had no knowl- 
edge of plaintiff's injuries or cancer ex- 
3§pecial Rule for Medical Examinations in Per- 


sonal Injury Actions New York County Supreme 
Court, Bronx County Supreme Court Rules. 
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cept as recited in a hypothetical question. 
Neither the doctor who attended the 
plaintiff during her hospital confinement 
after the accident nor the doctor who sub- 
sequently treated her for her injuries was 
asked any question respecting the possi- 
ble connection between the accident in- 
juries and the breast cancer. Nor was 
the doctor who performed the breast op- 
eration called. 

The medical expert called by the de- 
fendants challenged the thesis that trauma 
could produce a cancer of the breast. *** 

We are satisfied that the breast cancer 
from which plaintiff unfortunately suf- 
fered was not caused by the accident. 
Ruling the cancer out of consideration, 
a generous allowable recovery would be 
$10,000.00 to the plaintiff and $1,000 to 
the husband for loss of services in addi- 
tion to the $1,000 awarded him for his 
own injury. *** 

A word should be said about any new 
trial, in the event than plaintiffs should 
elect not to stipulate to a reduction of 
the judgment and decide to press their 
claim that the cancer was caused by the 
accident. Plaintiffs should be expected 
in that event to have the doctors who ob- 
served and treated plaintiff wife after her 
accident give such testimony as they might 
be able and qualified to give as to wheth- 
er the injuries which they observed could 
have caused the cancer in the location in 
which it developed. The surgeon who 
performed the breast operation should 
be called for such relevent testimony as 
he might give, and one or more recog- 
nized authorities on breast cancer should 
be called.‘ 


There is not a lawyer in this room with 
any experience in the trial of negligence 
cases who has not seen absolutely irrecon- 
cilable positions taken by expert witnesses 
in the trial of personal injury cases. In the 
last year or so I have seen such witnesses 
testify that an accident can produce leu- 
kemia, cancer or diabetic retinitis. I talked 
with the foreman of a jury who was shocked 
to hear two apparently well-qualified cardi- 
ologists give entirely different interpreta- 
tions of the same electrocardiogram. There 
is a school of thought represented by many 
of the plaintiffs bar who agree with Thomas 
F. Lambert, the editor of the NACCA Law 
Journal, that “as long as there remain sub- 
stantial differences of medical opinion, 


‘Dennison v. Wing, 279 App. Div. 494. 
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there is no alternative to entrusting them to 
a jury,” or as expressed by a lennessee 
judge: 


In short, so long as a reputable doctor 
testifies to at least a probable medical re- 
lationship, the court will refuse on appeal 
to overturn an award in favor of the vic- 
tim, unless it is “contrary to common 
sense” and courts on appeal properly hesi- 
tate to say any medical theory propound- 
ed by a reputable, licensed medical prac- 
titioner is patently absurd.° 


CriticisMs Or THE Project 


Lambert and others are very critical of 
the Impartial Testimony Project because he 
says that “Uncertainty is inevitable in many 
areas of traumatic medicine.” I have heard 
one of our distinguished plaintiff's lawyers 
say that the plaintiff should be able to call 
an expert who believes in one school of 
thought even if he is in the minority, and 
that it is unfair to introduce the impartial 
expert who favors the majority school of 
thought. He feels that the adversary sys- 
tem should allow for the dispute to be re- 
solved only by a jury. To put it bluntly, 
he feels that if one hundred leading cancer 
specialists feel that a trauma cannot cause 
cancer, and if one doctor thinks that it can, 
he should be allowed to attempt to per- 
suade the jury to the latter belief. If the 
cause of a disease is not known, it is argued 
that a plaintiff's expert should be permit- 
ted to surmise that perhaps a trauma could 
have caused it. In this connection I would 
particularly like to invite your attention to 
the scholarly decision of Judge John Van 
Voorhis of the Court of Appeals in the case 
of Miller v. National Cabinet Company, 
decided in July, 1960, where he discusses 
the whole question of speculative medical 
testimony. Particularly pertinent are his 
observations that: 


General expressions of opinion in relation 
to cause and effect are permitted to a 
medical witness only where they are di- 
rected to showing the condition of the 
particular plaintiff or claimant was such 
as to indicate that it was occasioned by 
the injury or injurious exposure claimed. 
*** Not every supposition of a witness 
concerning what might be has the force 
of evidence, even though he has been 
licensed to practice medicine. If the wit- 
ness is unfamiliar with any statistical 


5Boyd v. Young 245 S.W.2d 10 (Tenn.). 


INSURANCE COUNSEL JOURNAL 





October, 1961 


data in the medical literature or in his 
own practice to give an inkling either to 
himself or to the court or board of how 
high the incidence of these cases is in 
situations of this kind then the doctor’s 
assumption that it is “quite high” is with- 
out significance. *** It is not customary, 
to be sure, to hold doctors to the strict- 
ness in testifying that was once required 
provided that it can be perceived that 
they are testifying with some reasonable 
degree of medical certainty. The form of 
the answers is less iimportant than the 
context and background. Nevertheless, 
there must be some evidence of a basis 
for the oponion, and the acceptance in 
one case of the “possible” as meaning rea- 
sonable medical certainty does not justi- 
fy treating every “possibility” as though 
it were enough to establish the facts 
sought to be proved. In the training of 
a scientist anything conceivable is a possi- 
bility. That is the first tenent accepted 
by the scientific mind. Many of the scien- 
tific discoveries and applied technologies 
today would have been impossible of at- 
tainment less than a generation ago. No 
trained scientist, medical or other, would 
have the effrontery to state today that 
space travel is impossible, that the dis- 
covery of a cure for leukemia or other 
forms of cancer is impossible, or that any 
other speculation is dogmatically beyond 
the realm of knowledge or accomplish- 
ment. Still that would not justify a court 
in assuming that it is presently known or 
is presently achievable merely for the rea- 
son that a trained scientist has said that 
it is not impossible.® 


VALUE OF OBJECTIVE TESTIMONY 
By An IMPARTIAL EXPERT 


It is the objective testimony of the im- 
partial expert, who has no reason to dis- 
semble, that is most valuable. A practical 
instance of this was furnished in a case that 
came on before Judge Aurelio in New York, 
and I quote from the Judge’s opinion, the 
report of the impartial expert: 


It is my opinion that there is little doubt 
regarding the diagnosis of Dupuytren’s 
disease of the left palm. The difficult 
question is whether this condition has any 
relation to the accident of April 27, 1955. 
The answer to this question is rendered 

6Miller v. National Cabinet Company, 8 N.Y.2d 


27 
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more difficult by the divergence of opin- 
ion among medical men regarding the 
etiology of Dupuytren’s disease. Dupuy- 
tren, himself, who described the condi- 
tion in 1932, considered that it was due 
to the trauma of manual ijabor. This was 
also the view of Cooper who ten years 
previously described the condition. Since 
then, however, other authorities have 
pointed out that the condition develops 
in individuals who have had no exposure 
to traumatisms. An opposing school has 
therefore arisen which holds that the 
disease is caused by a constitutional pe- 
culiarity which in many instances is 
found to be familial. A reconciliation 
of the two opposing views has been at- 
tempted by some writers who think that 
there is a combination of trauma and of 
an inherent peculiarity of the tissues. 

In trying to reach a fair decision in the 
case of Miss Sullivan, certain facts have 
to be emphasized. These are (1) that 
she had no abnormalities of the left hand 
before the accident, (2) that she struck 
not only the nose but also the left hand 
in her fall, (3) the left hand was marked- 
ly swollen for a period of several weeks, 
(4) on subsidence of the swelling the 
nodules in the palm were noted and she 
was referred to the St. Luke’s Orthopedic 
Clinic in August 1955 and (5) since that 
time she has been troubled by stiffness 
of the left hand and inability to use the 
left hand in normal fashion. 

Taking these definite facts into consi- 
deration and considering the generally ac- 
cepted theory that trauma in many cases 
must be considered an etiological factor, 
I conclude that the accident of April 1955 
is in part responsible for the present con- 
dition of the left hand. 

It may be argued that repeated trau- 
mata are necessary to produce Dupuy- 
tren’s disease. There are, however, cases 
on record in which a single accident has 
been considered responsible for the con- 
dition. Such cases are reported by Tord 
Skoog Acta Chirurgicia Scandinavica, 
Vol. 96, Supplementum 139, page 113.’ 


Tue PANEL OF EXPERTS 


The panel of experts selected for the im- 
partial project is carefully supervised by the 
Academy of Medicine. Judges and lawyers 


7Sullivan v. Perez, et al, Supreme Court, New York 
County, Oct. 17, 1956 (not officially reported.) 
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have nothing to do with the decision as to 
who shall be placed on it. There is a ro- 
tation of names so that no one is called on 
too often. All selected have excellent back- 
grounds and have not acquired any reputa- 
tion as either plaintiff or defendant wit- 
nesses. They are men who, on the whole, 
in the past have been reluctant to testify 
in lawsuits because of their previous experi- 
ences. They feel a good deal of their time 
will be wasted, and/or they will be sub- 
jected to abusive cross examination. They 
also resent the frequently voiced requests 
from lawyers that they assume a partisan 
role with respect to their testimony. They 
know when the Project seeks their services 
that they will receive a reasonable but not 
too generous stipend, and they will be 
treated with great consideration in arrang- 
ing time for their appearances. 

When the examination takes place they 
have been furnished with the medical re- 
ports of both parties and all relevant hos- 
pital records. They are not to be distracted 
by the presence of counsel during the ex- 
amination and the patient is to fully cooper- 
ate with them and give a complete history. 

The director of the original foundation 
project, Dr. Irving Wright of New York Hos- 
pital, found that by examining the first one 
hundred or so reports submitted, valuable 
information about the care of traumatic 
cases was obtained. Lessons in improved 
patient care were learned. Sometimes in- 
juries of consequence that were not known 
to the plaintiff were found, and upon close 
examination the extent of the injuries was 
discovered. Many times diagnoses were 
found to have been based on inadequate 
x-rays and other types of reports. 


NuMBER OF REFERRALS 


A report of the project from its initiation 
in New York County in January of 1953 
and Bronx County in October of 1953 shows 
that 790 referrals were made and 752 ex- 
aminations were actually held. The differ- 
ence is accounted for by five that were post- 
poned and thirty-three cases that were set- 
tled quickly after the examination was or- 
dered. One of the cases was settled for a 
fraction of the demand almost immediate- 
ly after the examination was ordered. 


VALUE OF THE PROJECT 


It is not the number of examinations 
alone that determines the value of this 
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project. It is the fact that the examination 
can be ordered that is so helpful in effect- 
ing a realistic appraisal of cases. Many 
partisan doctors have become wary of ex- 
posure. In the anonymity of New York 
City a doctor can usually testify to most 
anything and it would have to be extremely 
newsworthy for other doctors to hear about 
him. A doctor who has any claim to re- 
spectability at all and values his professional 
and hospital associations, does not wish to 
be found making untenable claims, and this 
is the risk he runs if the impartial expert 
reviews the situation. 


The judge and attorneys must take the 
doctor who is next on the panel list, unless 
he has been a fact participant in the treat- 
ment of the particular litigant. A copy of 
his report goes to counsel for both sides. 
Any expert, retained by either side, who 
wishes to take a different position must be 
rather sure of his grounds. Of course there 
are situations where doctors have ligitimate- 
ly differed with the impartial expert, and 
the impartial expert’s view has not always 
been accepted, but the percentage is very 
high that it will be, and it is this percent- 
age that leads certain members of the plain- 
tiffs bar and occasionally a member of the 
defendants bar to bitterly protest the im- 
partial testimony project on the grounds 
that it takes the element of a game of chance 
out of litigation. It is very hard for them 
to attack the motivation of the impartial 
expert, and I know of no judge who would 
stand for one of these experts being abused 
in court. 


By the terms of the rule either counsel 
or the judge may call the impartial expert 
as a witness and he is identified to the jury 
as such. I should add here that if the ex- 
pert needs further diagnostic study such as 
x-rays, he is permitted them and the fees 
for the same are paid. It is usual, when the 
impartial expert’s report is received by the 
court official in charge, and sent to the 
judge, for the judge to call the parties in 
and have a conference before trial. Many 
cases are then settled. 


CONCLUSION 


Some thought is being given to ordering 
more examinations just prior to trial pro- 
viding there is a real need for the same. 
Some flexibility here would be helpful, but 
the project must never be abused by being 
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used in too routine a manner. The special 
committee of the Association of the Bar in 
1956, issued a report the general conclusions 
of which are still considered to be sound: 


1. The Project has improved the process 
of finding medical facts in litigated 
cases. 

2. It has helped relieve court congestion. 

3. It has had a wholesome prophylactic 
effect upon the formulation and pre- 
sentation of medical testimony in 
court. 

4. It has proved that the modest expendi- 
ture involved effects a larger saving 
and economy in court operations. 

5. It has pointed the way to better diag- 
nosis in the field of traumatic medi- 
cine. Unlike the others listed above, 
this accomplishment is an unexpected 
dividend, which was not in contempla- 
tion when the Project was initiated.® 


Not only should the impartial medical 
testimony project receive wider acceptance, 
but the Federal Rule of Civil Procedure, 
Rule 35, subdivision (b) should be accept- 
ed. The Appellate Division of the Third 
Department stated in a case James H. 
Rooney v. Curtis Colson (3 App. Div., 2d, 
p. 410 at 412.): 


We are of the opinion, however, that in 
accordance with the modern trend toward 
full disclosure on both sides, the plaintiff 
should be required to give to the defend- 
ant a copy of the report of the examina- 
tion by his physician or physicians, as a 
condition of his obtaining a copy of the 
report by the defendant’s examining phy- 
sician. 


At least in this state we are far in advance 
of a state such as Illinois, which until quite 
recently, did not allow a defendant any ex- 
amination of the plaintiff's injuries before 
trial. 


May I say to the doctors who are in this 
audience that when called upon as witness- 
es, they are not to consider themselves as 
partisans or advocates, but as scientists who 
are giving their best impression of both 
their physical observation of the patient 
and their knowledge of the medical and sur- 
gical conditions under discussion. 


8Special Committee of the Association of the Bar 
of New York City, IMPARTIAL MEpIcAL TESTIMONY, 
a report published by the Macmillan Co. p. 35 
(1956) . 
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Shifting Risks Through Insurance And 
““Hold-Harmless’’ Agreements 


CHARLES F. BACHMANN 
Boston, Massachusetts 


oe unrelenting search for lower costs 
of doing business sometimes causes the 
alert proprietor to seek to shift some of his 
costs to others by the use of various types of 
“hold-harmless” clauses in the contracts he 
uses in carrying on his business. 

The purpose of this discussion is to 
consider some of the problems associated 
with the use of these clauses other than 
those found in sidetrack,' equipment rent- 
al? and lease agreements.* 

Judicial opinions as to the principles to 
be applied in the interpretation of these 
agreements run the gamut from strict to 
liberal with variations in between, depend- 
ing upon the language used and the factual 
posture in which it is attempted to be ap- 
plied. However, a great many courts pay 
lip service, at least, to the classic phrase 
that “. . . contracts will not be construed to 
indemnify a person against his own negli- 
gence unless such intention is expressed in 
unequivocal terms.”* 

Others say that such construction 
must be required by clear and explicit lan- 
guage of the contract.”® A federal court 

1Southern Pacific Co. v. Layman, 173 Or. 275, 
145 P.2d 295 (1944); Booth Kelly Lumber Co. v. 
Southern Pacific Co., 183 F.2d 902 (9) Cir. 1950) ; 
Chicago Rock Island & Pacific Railroad Co. v. Dob- 
ry Flour Mills, Inc., 211 F. 2d 785 (10 Cir. 1954) ; 
Ryan Mercantile Co. v. Great Northern Railroad 
Co., 186 F. Supp. 660 (D. Mont. 1960); New York 
Central Railroad Co. v. General Motors Corp., 182 
F. Supp. 273 (N. D. Ohio 1960) . 

2Martin v. American Optical Co., 184 F.2d 528 (5 
Cir. 1950) ; Wade v. Park View, Inc., 25 N.J. Super. 
433, 96 A.2d 450 (1953) ; Crowell v. Eastern Airlines, 
240 N.C. 20, 81 S.E.2d 178 (1954); Dedol v. The 
Hallack & Howard Lumber Co., et al, 226 F.2d 526 
(9 Cir. 1955) ; Simmons v. Columbus Venetian Ste- 
vens Buildings, Inc., 20 Ill. App.2d, 155 N.E.2d 372 
(1958) ; Burns v. N. & L. Realty Corp., 160 F. Supp. 
203 (W.D. Pa. 1958). 

3George M. Brewster & Son v. Catalytic Construc- 
tion Co., 17 N.J. 20, 109 A.2d 805 (1954); James 
Stewart & Co., Inc. v. H. B. Mobley, 282 S.W.2d 290, 
Tex. (1955) ; Bernardo, v. Fordham Hoisting Equip- 
ment Co., et al, 6 A/D.2d 619, 180 N.Y.S.2d 525 

1958) . 
' ‘Tmeuetuaien Co., Inc. v. Otis Elevator Co., 
271 N.Y. 36, 2 N.E.2d 35, 37 (1936). 

5County of Alameda v. Southern Pacific Co., et al, 
4 Cal. Rptr. 807, 813 (1960) ; Cozzi v. Owens Corn- 
ing Fiber Glass Corp., et al, 59 N.J. Super. 570, 158 
A.2d 231, 234 (1960). 
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has held that “Under New York law, a per- 
son is not entitled to be indemnified against 
the liability to which his own active negli- 
gence contributed unless the contract ex- 
presses that intention beyond all doubt.’¢ 
The text writers usually say that the rule of 
strict construction will generally be ap- 
plied.? 

Despite this, there are jurisdictions that 
have determined that a compensated in- 
demnitor “... should not be able to assert 
the strict construction of the rule against 
the indemnitee.”* Following the same line, 
the Massachusetts court says that such agree- 
ments “. , . are to be fairly and reasonably 
construed in order to ascertain the inten- 
tions of the parties and to effectuate the 
purpose sought to be accomplished.”® A 
federal court in Michigan has stated that 
“... It is not necessary to use the word ‘neg- 
ligence’ in order to express the intention.”?° 


On the other hand, one judicial school 
of thought holds that recoupment for loss 


6Miller v. The Pensylvania Railroad Co., 236 F.2d 
295, 298 (2 Cir. 1956). 

7Annotation 175 A.L.R. 12, at page 144, Section 
68. 

8Emery v. Metzner, et al, 191 Pa. Super. 440, 156 
A.2d 627, 631 (1959) . 

®New York, New Haven & Hartford Railroad Co. 
v. Walworth Co., 59 AS 1421 (Mass), 162 N.E.2d 
789, 791 (1959) . 

10General Accident Fire & Life Assurance Corp., 
Ltd. v. Smith and Oby Co., 272 F.2d 581 (6 Cir. 
1959) . 
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caused by the indemnitee’s negligence 
should be disallowed where the “‘talismanic” 
words are not contained in the agreement." 
But, to the contrary, several recent cases can 
be found that allow indemnity for one’s neg- 
ligence even though words of general im- 
port are used to express such intent.’ 


Faced with such a contrariety of opinion, 
lawyers ought to heed the very frank lan- 
guage of the dissenting Justice in Jordan v. 
The City of New York, et al*® when he said: 


The lawyers who specialize in this field 
are well aware that clauses such as those 
under consideration in this case demand 
laborious judicial parsing, in an effort to 
distill the intent of the parties. Surely, at 
this stage, it is not too much to require 
them to stop waging verbal duels and to 
state unmistakably whether or not a con- 
tract purports to burden the indemnitor 
with another’s negligence. 


The same sort of judicial annoyance at 
unclear clauses seems to underlie the fol- 
lowing comment of the Chief Justice of the 
Supreme Court of New Mexico in Metropol- 
itan Paving Company, Inc. v. Gordon Her- 
kenhoff & Associates, Inc.:" 


I believe the “express negligence” rule 
is the better reasoned and fairer one, and 
is much less likely to result in dispute or 
litigation. There would be no interpre- 
tation problems if this rule were adopted. 
The question would simply be: Is the 
negligence of the indemnitee expressly 
referred to? 


11Batson-Cook Co., Inc. v. Industrial Steel Erec- 
tors, et al, 257 F.2d 410, 412 (5 Cir. 1958) ; George 
Sollitt Construction Co, v. Gateway Erectors, Inc., 
260 F.2d 165 (7 Cir. 1958); Frankel v. Johns-Man- 
ville Corp., et al, 257 F.2d 508 (3 Cir. 1958); Mo- 
hawk Drilling Co. v. McCullough Tool Co., 271 F. 
2d 627 (10 Cir. 1959). 

12Bournougias v. Republic Steel Corp., 177 F.2d 
726 (7 Cir. 1960) —“In consequence of the carrying 
on by the seller of the work.” Princemont Con- 
struction Corp. v. Baltimore and Ohio Railroad, 
131 A.2d 877, Mun. Ct. App. D.C. (1957) —“In con- 
nection with or growing out of the use of the prem- 
ises.” Hartford Accident and Indemnity Co. v. Wo1- 
den-Allen Co., 238 Wis. 124, 297 N.W. 436 (1941) — 
“Due to, arising from or connected with your op- 
eration on this job.” Russel, Etc., v. Shell Oil Co., 
Inc., 339 Ill. App. 168, 89 N.E.2d 415 (1949) —“Re- 
sulting from or arising in connection with any of 
contractor’s operations.” St. Paul Mercury Indem- 
nity Co. v. Kopp. Ohio App., 121 N.E.2d 23 (1954) 
—“Growing out of or in any way connected with the 
performance of the work.” 

133 A.D.2d 507, 162 N.Y.S.2d 145, aff'd 5 N.Y.2d 
723, 177 N.Y.S.2d 709 (1958) . 

1466 N.M. 41, 341 P.2d 460 (1959). ° 
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EXAMPLES—INDEMNITY ALLOWED 


A clause that was regarded as clear and 
unequivocal by at least two courts is as fol- 
lows: 


The Seller agrees to indemnify and hold 
harmless the Buyer from and against and 
to assume responsibility for all claims, 
loss or expense whatsoever growing out 
of the merchandise and services furnished 
hereunder, whether such claims, loss or 
expense are alleged to be caused or con- 
tributed to by any negligent act or omis 
sion of the Buyer or otherwise.'® 


Contracts with respect to furnishing labor 
and materials for the construction or repair 
of buildings, roads, bridges, etc. often con- 
tain “hold-harmless” clauses. Here, again, 
the courts have been loathe to require in- 
demnity for the contractee’s negligence in 
the absence of clear, explicit and unequivo- 
cal language.?® 

An examination of many clauses of this 
type, in connection with construction con- 
tracts, leads to the belief that, in practically 
any jurisdiction, the court would be in- 
clined to allow the owner or contractee to 
obtain indemnity, despite its own negli- 
— if the following language had been 
used: 


The Contractor agrees to indemnity and 
save harmless the Owner and General 
Contractor against all claims, loss or ex- 
pense by reason of the liability imposed 
by law upon the Owner or General Con- 
tractor for damages because of bodily in- 
juries, including death at any time result- 
ing therefrom, accidentally sustained by 
any person or persons, or on account of 
damage to property, arising out of or in 
connection with the performance of this 
contract, whether such injuries to persons 
or damage to property are due or claimed 


15These words were suggested by several decided 
cases among which were the following: Joseph v. 
Atlantic Basin Iron Works, Inc., 132 N.Y.S.2d 671 
(1954); Indemnity Insurance Company v. Kootz- 
Wagner Electric Co., 233 F.2d 380 (7 Cir. 1956) . 

16Whitney v. Employers Casualty Co., 158 F.2d 
209 (5 Cir. 1946) ; General Accident Fire & Life As- 
surance Corp., Ltd. v. Viking Automatic Sprinkler 
Co., 193 F.2d 524 (9 Cir. 1954); Halliburton v. 
Paulk, 180 F.2d 79 (5 Cir. 1950); Semanchuck v. 
Fifth Avenue & 37th Street Corp., 290 N.Y. 412, 49 
N.E.2d 507 (1943) ; See, also, the California rule on 
the “interpretation” of these contracts as discussed 
in Harvey Machine Co., Inc., et al v. Hatzel Buehler, 
Inc., et al, 6 Cal. Rptr. 284 (1960); 54 C 2d 445, 
Mitchell’s Inc. v. Friedman, 157 Tex. 424, 303 S.W.2d 
775 (1957) —“. . . agrees to hold the lessor harmless 
from all claims for any suit damage.” 
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to be due to any negligence or absolute 
liability, in whole or in part, of the Con- 
tractor, its sub-contractors, the Owner, 
the General Contractor, his or their em- 
ployees or agents or any other person." 
Another form of this type of clause de- 
signed to place the entire burden upon the 
contractor actually performing the work is 
the following: 
The Contractor shall indemnify the Own- 
er and General Contractor and save them 
harmless from damage to their property 
and from all claims and judgments for in- 
jury or death to persons or property dam- 
ages (including costs of litigation and at- 
torneys’ fees) made or obtained against 
the Owner or General Contractor by third 
persons (including Owner’s and General 
Contractor’s employees and agents) based 
on injuries or damages to person or prop- 
erty, in any manner caused by, incident 
to, connected with, resulting or arising 
from the performance of this contract or 
the operations of Contractor’s employces 
and/or agents on Owner’s premises re- 
gardless of whether such claims are al- 
leged to be caused in whole or in part by 
negligence, or otherwise, on the part of 
the Owner, the General Contractor, the 
employees of either of them, or anyone 
else. 


THE NEED FOR INSURANCE 


Despite the presence of well-worded and 
complete hold-harmless clauses in this type 
of contract, it should be appreciated that 
such assurances are only as good as the fi- 
nancial responsibility of the indemnitor. 
For this and other reasons, it has become 
the custom of buyers and owners, in con- 
tracting for goods and services, to require 
not only adequate contractual indemnity 
but also to stipulate that such promises be 
backed up by adequate contractual liability 
insurance coverage. The following is a 
form of a paragraph often included in a 
“Contractor’s” agreement, in addition to 
the contractual indemnity provisions: 


The Contractor agrees to carry as a min- 
imum the following insurance in such 
form and with such carriers as are satis- 
factory to the Owner covering the Con- 


17George A. Fuller Co. v. Fishbach & Moore, Inc., 7 
A.D.2d 33, 180 N.Y.S.2d 589, leave to appeal den. 6 
N.Y.2d 705, 159 N.E.2d 355 (1959) ; Stellato v. Flag- 
ler Park Estates, Inc., 11 Misc.2d 413, 172 N.Y.S.2d 
90, Aff'd 6 A.D.2d 843, 176 N.Y.S.2d 742, leave to 
appeal den. 5 N.Y.2d 706, 153 N.E.2d 798 (1958) ; 
Tillman v. New York City Housing Authority, 198 
N.Y.S.2d 682 (1960) . 
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tractor’s liability arising out of or in con- 
nection with the furnishing of work or 
material hereunder. A certificate of such 
insurance (not cancellable without fifteen 
days’ notice to the Owner) shall be fur- 
nished by the Contractor to the Owner be- 
fore work is commenced under this agree- 
ment 


1. Workmen’s Compensation and Em- 
ployers Liability insurance in an 
amount required under the laws of the 
State in which the work or any portion 
thereof is performed. 

2. General Liability insurance in which 
the limits of liability shall be $100,000 
/300,000 for bodily injury and $50,- 
000 for property damage. 

3. Contractual Liability insurance cover- 
ing the obligations of the Contractor 
to indemnify the Owner as above set 
forth, with the same monetary limits 
as the General Liability insurance. 


SOME LIMITATIONS ON THE USE OF 
INDEMNITY CLAUSES 


An owner or buyer who seeks to operate 
under contracts, purchase or work orders, 
containing full indemnity and insurance re- 
quirements, may for various reasons, be un- 
able to find contractors or suppliers willing 
to accept such terms. 

In the first place, since competition is the 
life of trade, those who attempt to purchase 
articles or services may find difficulty in ob- 
taining contractors or sellers if such elabor- 
ate contractual indemnification provisions 
are insisted upon, particularly where there 
are other owners or buyers in the market 
who are willing to operate without such re- 
quirements. 

Secondly, the indemnitee may become 
aware of the part that superior bargaining 
power plays in this field, and, depending 
upon his economic stature may find it dil- 
ficult to carry on his business and obtain ef- 
fective indemnities at the same time. In de- 
termining the efficacy of indemnity clauses, 
some courts give substantial weight to this 
element.1® 

Third, the standard grant of contractual 
liability coverage added by endorsement to 
a standard general liability policy may not 
give absolute protection under any and all 
circumstances. Some underwriters may be 
unwilling to issue a policy of insurance for 
as broad a coverage as a particular contrac- 

18See Tyler v. Dowell, Inc., 274 F.2d 890 (10 Cir. 


1960) and the cases collected in 178 A.L.R. 8, at pp. 
16-20. 
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tual obligation may require. Also, there are 
standard exclusions, and even though some 
of them may be deleted (depending on the 
risk) for an extra premium, nevertheless, 
some basic limitations will remain, notably 
that the damage be caused by accident or 
occurrence and that penalties and liqui- 
dated damages will not be covered. 

These observations, it is submitted, em- 
phasize the fact that indemnity agreements, 
insured or uninsured, will probably not be 
the complete answer to this perplexing 
problem, 


SHIFTING LIABILITY IN THE SALE OF 
MERCHANDISE 


Another situation in which the shifting 
of responsibility has become _o is that 
involving the purchase of merchandise 
such as food, drugs, etc., although it 
exists in connection with manufactured 
goods of almost any sort. ‘Thus, a retail 
supermarket may purchase thousands of 
articles of varied kinds for resale to the pub- 
lic, and, in connection with such purchase, 
may require the “wholesaler” to provide a 
“Products Liability Endorsement — Ven- 
ors” which is attached to the wholesaler’s 
General Liability Policy that may be issued 
to him as the manufacturer or supplier of 
various products. Such an endorsement will 
provide protection to the supermarket 
against claims for accidental damages on 
account of injuries to persons purchasing 
or using the product, the application of 
which is best illustrated in the so-called 
“foreign-substance”’ cases. 

However, this type of insurance, also, con- 
tains certain exclusions. For instance, a 
form of this Endorsement may provide 
that the insurance does not apply to negli- 
gence or unauthorized express warranty of 
the vendor. It may also provide that the 
insurance does not apply to any one from 
whom any part of the product has been ac- 

uired. There is available another form of 
the Vendors Endorsement which provides a 
broader coverage in that it will protect the 
purchaser with respect to the possession, 
consumption, handling or use of or the ex- 
istence of any condition in the merchandise 
or product manufactured or distributed b: 
the named insured. In this endorsement, 
the exclusions are only with respect to any 
person who changes the form of the prod- 
uct; repacks it, or demonstrates, installs or 
repairs the product away from his premises. 

Reflection upon the foregoing discussion 
will probably suggest that the efforts that 
people make to remove from themselves all 
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risk of legal liability are not invariably suc- 
cessful and that they provide a fruitful field 
for litigation. Perhaps, since the cost of ac- 
cidents should normally be reflected in the 
cost of doing business, a more satisfactory 
procedure would be to eliminate entirely 
artificial attempts to shift risks, thus letting 
them fall where they may under common- 
law liability principles, depending directly 
upon insurance for the needed protection 
and leaving the insurers to determine, 
among themselves, whether in any particu- 
lar case indemnity or contribution should 
be obtained. 

However, the presence of “hold-harmless” 
clauses in agreements for goods and serv- 
ices has become deeply rooted in this 
country’s business habits and probably will 
so continue as long as business people are 
convinced that costs can be avoided by shift- 
ing risks. Whether, in fact, this is so, in an 
ultimate sense, “deponent sayeth not!” 


CONCLUSIONS 


There is no clear, easy, simple or ready 
solution to the problems discussed. It is 
suggested, however, that buyers of mer- 
chandise and contractors for work, in en- 
tering into agreements for goods or services, 
will find it to their advantage to consider 
carefully the following: 


1. Whether, under all the circumstances, 
a contractual shifting of legal liability 
for loss or damage should be sought. 

2. If so, whether this shall be attempted 
through the conventional indemnity 
clauses, insured or uninsured, as an 
incident of the over-all agreement. 

3. Whether, assuming both parties to any 
agreement have procured liability in 
surance for themselves, the economics 
of the situation should require that the 
liability be let fall where it may. 

4. If a “hold-harmless” clause is to be in- 
cluded in the contract, many difficul- 
ties will be avoided by having the na 
ture and extent of the indemnity ex- 
pressed in words that leave no doubt 
in the mind of the reader as to what is 
intended, 

5. That such indemnity is no better than 
the financial worth of the indemnitor 

6. That advice of legal counsel and, with 
respect to insurance matters, of insur- 
ance underwriters, should be sought in 
making and implementing the deci- ' 
sion as to what, if any, contractual in- 
demnity ought to be required in par- 
ticular circumstances. 
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A New Approach For The Defense* 


PRESTON N. ERICKSEN 
Oakland, California 


NDOUBTEDLY you have heard many 
fine remarks by competent defense 
lawyers on defense tactics. I’m sure you 
have benefited from these suggestions, as I 
have. 
Instead of warming over well-established 
old pointers, I am suggesting a new, fresh 
approach. 


New ATTITUDE—ELIMINATE DEFENSIVE 
‘THINKING 


We should eliminate defensive thinking. 

The law and the insurance industry re- 
fer to “defendants” and “the defense”. We 
can’t help that. 

But we can cure ourselves of thinking 
defensively. 

It is my position that defensive thinking 
and acting immediately puts us at a disad- 
vantage—both in settlement negotiations 
and in trial. 

Our people are real people, real drivers 
and have real rights and duties. We are 
on one side of a case and must serve and 
represent these people. We should be ad- 
vocates for that side, giving hard, vigorous 
and positive representation. We should not 
defend, but sell. 

Everyone has heard that “a good offense 
is often the best defense.” There is no rea- 
son why this principle should not apply to 
claims work and trials. 

It works! 


Is THERE A NEED For A New APPROACH? 


Some very able, imaginative and aggres- 
sive plaintiffs’ lawyers have provided new 
ideas and approaches for their side. They 
have worked for and—in many cases—ob- 


tained what they call the “adequate award”. 


In short, their new approaches have re- 
sulted in more plaintiffs’ verdicts and high- 
er awards. 

Here are some of the things they are do- 
ing: 

*Summary of an address delivered before the Con- 


ference of Mutual Casualty Companies, on May 5, 
1961, at the Conrad Hilton Hotel, Chicago, Illinois. 
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1. STEREO X-RAYS: This is an x-ray proc- 
ess that gives depth and dimension to 
x-rays. The fracture looks clearer and 
more serious. It emphasizes the injury. 

2. MEDICAL DRAWINGS: Here we have fine 
medical drawings showing the injured 
area in clear detail. The fracture looks 
more definite than on x-rays. Tissue 
injury looks more serious. And there 
is the liberal use of reddish coloring to 
add drama. 

3. SPECIAL EXPERT TESTIMONY: Experts 
can give opinions on almost anything. 
A parade of engineers, physicists and 
other learned men are directed to the 
stand to give opinions on many things. 
They can even tell speed, direction of 
approach and point of impact from 
photographs only. 


4, PERSPECTIVE PHOTOGRAPHS: By chang- 
ing the lens or other parts of a camera, 
the picture can be distorted. After all, 
it is difficult to reproduce the scene as 
actually viewed by the eye. For ex- 
ample, a small depression in the side- 
walk, causing a plaintiff to fall and be- 
come injured, can be made to look 
like the Grand Canyon. 

. INFLAMMATORY PHOTOGRAPHS: Photo- 
graphs of an injury site, after an opera- 
tion, can be very effective. Or, in a 
case of a severed limb, a photograph 
of the lost part, taken by itself, can be 


a | 
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very inflammatory. Some _ hospitals 
have medical photographic depart- 
ments that can take colored slides 
which, when projected, can demon- 
strate an injury or special condition 
much better than words. 

6. OTHER VISUAL AIDS: Some people re- 
spond to what they hear; others are 
more impressed by what they see. 
Knowing this, plaintiffs’ lawyers have 
used many devices such as scale models 
of accident scenes, blown-up photo- 
graphs of key testimony (from the daily 
record) , artists’ diagrams, blackboard 
drawings and even illustrative posters. 
If not overdone, the effect can be tre- 
mendous. 


We should be ashamed to concede that 
almost all of these ideas started with plain- 
tiffs’ lawyers. 

They know that they can get more money 
by the use of these aids. 

Isn’t it time the defense 
dime’’? 

We should spend more of our time work- 
ing on new ideas and new approaches; that 
is, if we want defense verdicts and lower 
awards. 


“got off the 


PREPARATION—MoreE TIME, More MONEY 


There is no panacea or fund of ideas that 
magically will win lawsuits. The adjuster 
and the lawyer will just have to work hard- 
er. Companies should not be afraid to spend 
money if they want results. 

Preparation starts with the company. 
First—for heaven’s sake—look at the scene of 
the accident! This is a case from our files: 


ILLUSTRATION: A defense lawyer was 
faced with a claim that the insured’s un- 
attended vehicle “ran away” and struck 
the claimant in the back of the legs while 
he was loading a bread truck. After the 
accident, the insured’s brakes were found 
to be in bad shape. The trial lawyer made 
a routine check of the scene and found 
the street was level. The plaintiff's law- 
yer forgot or neglected to look at the 
scene (all the time assuming there was a 
grade). The defense produced an expert 
and a drawing showing a one percent 
grade—insufficient to cause the defend- 
ant’s car to start by itself. Also, it was 


demonstrated to the jury that the plain- 
tiff would have gone backward if he were 
struck behind the knees from the rear, in- 
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stead of going forward as he had testified. 
A look at the scene, plus a fresh, tailored 
approach, resulted in a defense verdict. 
(The jury apparently believed the de- 
fense contention that the vehicle ahead 
backed up and caused the accident.) 


The claims adjuster should assume that 
every case might go to trial. He should, in 
all serious cases, determine if sub-rosa in- 
vestigation should be undertaken. 

Don’t be afraid to show movies if they are 
good. I have heard defense lawyers say they 
are afraid to show movies because jurors 
might get angry with them for “prying”. I 
say there is too much “pussy-footing” and 
not enough meeting the issues head-on. If 
they show the plaintiff unquestionably is 
falsifying or malingering, movies will help. 


ILLUSTRATION: A 13-year-old boy, while 
riding a bicycle in a crosswalk, was struck 
by a right-turning motorist who did not 
see the boy before impact. The boy sus- 
tained a serious Colles fracture of the 
right wrist. As it turned out, the boy 
actually had a good recovery with very 
little disability and loss of motion. Yet 
the contention was that he could not en- 
gage in sports and would have a perma- 
nent injury. Sub-rosa movies had been 
taken, clearly showing the boy strenuous- 
ly playing baseball, basketball and other 
sports. The decision had to be made as 
to whether the movies should be shown 
(since the boy was extremely well-coached 
and made an excellent appearance in his 
new suit and “Little Lord Fauntleroy” 
shirt). It was decided to meet the situa- 
tion head-on and show that the boy was 
actually a little “faker”. ‘The movies were 
shown and were well received, since they 
actually demonstrated that the boy was 
not telling the truth and everyone on the 
plaintiff's side had exaggerated his in- 
juries. A defense verdict resulted. 


Preparation should extend to neighbor- 
hood checks, checking for prior accidents 
and anything to indicate any strange pro- 
pensities of the plaintiff. 


ILLUSTRATION: The plaintiff was a victim 
of a rear-end collision. She appeared to 
have a good medical case, but there was 
little to justify her extended subjective 
complaints. Since there was little hope 
on liability, special attention was focused 
on a neighborhood check. It was found 
out that she “heard little men on the 
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roof”, “people were trying to poison her 
water” and other strange “goings on”. 
The defense called a psychiatrist who 
testified that the plaintiff was paranoic 
and that her symptoms could very well be 
due to her paranoid tendencies and not 
to any accident. The result was a very 
low award. 


Every effort should be made to capitalize 
on the human tendency to exaggerate in- 
juries or to cover up past accidents or in- 
juries. Here, one must not overlook medical 
records. Where a past claim has been made, 
the Index Bureau will usually show the ac- 
cident. But watch out for the denied prior 
occurrence that the plaintiff thinks there 
is no record of. 


EXAMPLE: A plaintiff slips on a foot 
scraper on a porch. The initial injury is 
minimal. Later, a “plaintiff's doctor” 
gets the patient. Three operations are 
performed; one on the left elbow. Al- 
though there was no initial injury to the 
elbow, this “doctor” testified it had been 
fractured in the accident. Later defense 
x-rays showed merely an old healed frac- 
ture. The Index Bureau was checked 
with negative results. All possible medi- 
cal records were subpoenaed. At trial, 
every time a doctor’s name was mention- 
ed, past or present, his records were sub- 
poenaed by the defense. The day before 
argument, medical records were brought 
in showing an old serious fracture (de- 
nied on the stand). This resulted in a 
defense verdict. 


It cannot be emphasized too strongly that 
investigation and preparation must begin 
with the company. A well-prepared file 
will often make a “hero” out of the lawyer. 

In investigation, the defense has an ad- 
vantage. It can often get to the scene first 
and interview witnesses first. This advan- 
tage should be used. 


ENTHUSIASM 


It has been said that nothing was ever 
done well without enthusiasm. 

Probably the worst thing about defense 
people (claims men and lawyers alike) is 
the lack of enthusiasm. 

The claims manager should instill en- 
thusiasm in his adjusters. Adjusters should 
solicit enthusiasm from the insured. Any 
investigator in contacting witnesses for the 
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defense should eminate confidence in the 
case. It is amazing how this will affect the 
attitude of witnesses and how preparation 
will “zip” along. 

When the adjuster makes his first con- 
tact with the attorney to investigate settle- 
ment possibilities, he should take advantage 
of the situation. He can impliedly compare 
his “thick” file with the lawyer’s inevitably 
“scanty” file. Here is an opportunity to 
display for the first time a positive and con- 
fident attitude to the adversary. The effect 
may be greater than anticipated. 

When the defense lawyer goes to trial, 
how about you claims men coming down to 
“root him on”. Show a little team spirit. 
At least contact him during trial to “find 
out how we're doing.” 

So, generate enthusiasm! 


Be AGGRESSIVE 


Why is it that, for the most part, defense 
people—and particularly defense lawyers— 
are not aggressive? 

Jurors are not much different from fight 
fans. While they may admire someone with 
skillful footwork, they like a “fighter”. 

It is true that some cases may require a 
more delicate approach than others. Also, 
lawyers have different styles. But I doubt 
if a lawyer loses much ground in any case 
if he approaches it vigorously and with the 
attitude that “we are right”. 

For example, most good plaintiffs’ law- 
yers give a very complete, well-thought-out 
opening statement. Here, at the start of a 
case, is a chance to get a good, solid punch 
in. What does the defense lawyer usually 
do? Often he gets up and says apologetical- 
ly something like this: “We reserve the right 
to give an opening statement until the com- 
mencement of our case.” And, when defense 
counsel says this, he often does not even 
completely stand up; he mutters these words 
in a kind of half-standing, half-sitting posi- 
tion. What a way to start a lawsuit! 

I don’t think a lawyer should pussy-foot 
around. If he has good evidence and can 
show the plaintiff is a malingerer, I think 
it is valuable to say so in a short, to-the- 
point opening statement, provided his en- 
tire case is not based on surprise. 

Also, a lawyer should not be afraid to 
criticize a doctor head-on. In a recent case, 
the other lawyer said, “Counsel is trying 
the doctor.” I replied, “Of course I am. I 
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am putting the doctor’s obvious bias and 
opinions directly in issue.” 

Again, style is personal, but a retiring, 
apologetic defense counsel may feel more 
so when the verdict is in! 


FresH IpEAS—TAILORED To CASE 


It would be nice if I could give you a list 
of neat, fresh ideas in a package that would 
solve all your claims problems. Obviously, 
I can’t. 

I have some suggestions to offer, but be- 
fore I present them, I want to emphasize 
that new ideas come from an approach— 
not from a list of things to do. 

I urge you to keep an open mind. Think 
of every approach to a given case—no matter 
how far-fetched. ‘Then weed out the un- 
suitable theories or approaches. 

One idea that has gone over is to use a 
chart in argument. When the defense law- 
yer sits down, his chart continues to argue 
for him; that is, until the clerk or the bail- 
iff takes it down. On this “chart”, I suggest 
that a few key ideas and words be printed 
in bright, easy-to-read paint or ink. The 
chart can even be placed over any figures or 
remarks plaintiff's counsel has placed on a 
blackboard. 

Another useful idea is for the adjuster to 
take the picture of the plaintiff's car damage 
—always where it is minor. This picture 
may then be enlarged to 12 x 14, or even 
larger. This should be placed in evidence 
as soon as possible and displayed at every 
turn. Regardless of the claimed injuries, 
this should offer mitigation. 

As indicated, neighborhood checks should 
be undertaken in serious cases. Who knows 
what it will reveal? Here are some ex- 
amples: 


. The plaintiff is paranoic. 

. Illicit activities are going on. 

. Prior accidents are revealed. 

. Strange propensities of the plaintiff 
are brought to light. 

. Movies of physical activities can some- 
times be obtained. 


m Of DD = 


or 


Lawyers and adjusters should challenge 
doctor bills. We should not “stipulate” to 
specials. An effort is underway now to so- 
licit help from the various medical associa- 
tions to expose the “builders” and “dyna- 
miters”’. 

“Typifying” cases should be discouraged. 
All rear-enders are not cases of liability. 
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ILLUSTRATION: The defendant’s vehicle 
struck the plaintiff's car after the latter 
stopped for a red light. The defendant 
testified as to a sudden stop and to no 
hand signal. Both plaintiff and his pas- 
senger stated they went forward after the 
accident. The plaintiff's testimony indi- 
cated he was in doubt as to whether he 
was knocked across the intersection or 
whether the car “creeped” across due to 
the automatic transmission. Damage to 
the car was light. It also appeared that 
the light changed to red just before the 
accident. Liability was argued strenuous- 
ly on two theories: (1) The plaintiff led 
the defendant into a trap when the form- 
er first tried to make the light, then 
stopped at the last minute, too late for the 
defendant to avoid the accident; and (2) 
the plaintiff's injuries occurred, not when 
he was struck from the rear, but when he 
stopped suddenly and went forward into 
the steering wheel. The result was a de- 
fense verdict. 


In short, fresh ideas must come with each 
case—tailored to fit that case. 


MEDICAL PREPARATION—BEFORE AND 
DurRInG TRIAL 


Much has been written and more said 
about this subject—with little meaning and 
less help for us. 

There are texts, encyclopedias and arti- 
cles. There are pictures, charts and lengthy 
discussions. The wealth of material is in- 
creasing, but the depth of understanding is 
not. 

Why-—from our standpoint—is this so? 

Some say there has never been a clear 
and accurate appreciation of an objective. 
Others state that the approach has usually 
been too general. But—more significantly 
—I think books are just not the answer; and, 
to make matters worse, too many adjusters 
and lawyers, after having read a few books, 
think they are smarter than doctors. 

Our job is not to acquire general medical 
knowledge nor to “become smarter than 
doctors”. It is really quite simple. We 
should try to determine what actual, honest- 
to-goodness injuries have been sustained in 
each case. We should look for—and find— 
all distorting factors, whether they originate 
in the history of the claimant or are sup- 
plied by the complex forces of our society. 

Even though we may know our objective, 
it takes a good deal of industry and soul 
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searching to realize and, indeed, admit that 
we have pitifully few tools to work with, 
and that we are haphazard and sometimes 
inept in using the tools we do have. 

Contrast this situation with the new breed 
of plaintiffs’ lawyers who are working for— 
and obtaining—what they call the “adequate 
award”. They are doing it by skill, prepara- 
tion and dedication. 

Let’s get down to business. Let’s get the 
talking over with. Let’s roll up our sleeves 
and get to work. And don’t forget—our 
work begins before trial and may continue 
during a trial. How do we know the case 
will settle? 

The following are some suggestions that 
might prove helpful. 


OsTAIN ADEQUATE MEDICAL INFORMATION 


When we indulge in this self-criticism, we 
should not—on the other hand—detract from 
the downright excellent jobs some of our 
claims men and lawyers are doing. Many 
of the suggestions I make will be “old hat” 
to some “old pro’s” in the insurance busi- 
ness. 

They would tell you—as I shall—that ade- 
quate medical information should be ob- 
tained. This important subject is often lost 
sight of in the quest for lost witnesses and 
liability information. 

Don’t forget the way an accident happens 
is important to show what injuries may 
have been sustained. The claimant’s version 
of the accident, too, may be contrary to the 
laws of physics or may be mechanically un- 
believable. For example, in the usual rear- 
end accident, we have learned to beware of 
the claimant who says he was thrust for- 
ward instead of backward. 

The simple question of the severity of 
impact—or its lack—may, indeed, be signifi- 
cant. 

It is just good procedure to check and see 
if complaints were voiced by the claimant 
at the scene to the other participants or to 
the police. Distortion is certainly expected 
if injuries do not show up until after a law- 
yer is retained or a claim filed. 

Another fertile source of information is 
to find out if the claimant made a prompt 
report of the injury to his employer. ‘Too 
often we see a case where the claimant may 
go back to work for a few days, doing heavy 
work, only to quit later to show some “loss 
of work” to support his claim for damages. 
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In investigation, the adjuster should be 
alert to spot efforts by “others” to push peo- 
ple into filing claims. This often can be 
uncovered by a prompt neighborhood or 
work check. 

Not all companies belong to the “index”, 
or use the “index system”. We all know 
how valuable, however, this tool is in pin- 
pointing “priors”. 

When the adjuster’s job is done and the 
case goes to the defense lawyer, the selected 
counsel should use his discovery tools in ob- 
taining the medical records of all treatment 
since the accident. It is a known fact that 
many people are suffering from medical con- 
ditions or diseases which can produce symp- 
toms similar to aches and pains claimed 
from accident injuries. The records should 
be obtained to rule this in or out, and to 
limit the area of claimed injuries. All medi- 
cal records before the accident should be 
obtained in addition to those concerning 
the accident itself. Of course, it may be de- 
sirable to wait until trial in certain cases to 
subpoena some of the records in order to 
retain the surprise element. 

Especially important is the work done 
during trial. Often a new medical fact is 
learned during trial, or an offhand remark 
is made about a hitherto unknown doctor 
or record. It is relatively simple to call the 
office at recess and have the records sub- 
poenaed. 

Here I would like to mention how valu- 
able it is to have the adjuster present at the 
trial. He can keep investigation going dur- 
ing trial and is immediately available to 
“hunt down a lead” or “dig up a needed 
fact”. 

As we will see later, adequate medical in- 
formation is indispensable in order to get 
a clear evaluation from defense medical ex- 
perts and to eliminate distortion. 


Naturally, the amount of investigation or 
medical research will be governed by the 
size of the case and the discretion of the 
adjuster or lawyer handling it. 


DistTORTION FACTORS 


You may be wondering what are the “dis- 
tortion factors” to which I have been re- 
ferring. Some of the more obvious ones are 
as follows: 


1. MALINGERING: The malingerer has 
been defined as a person who deliber- 
ately and consciously simulates illness. 
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- PARANOIA: 


- MORAL DECAY: 


He knows that he is not ill, but he pre- 
tends to be. He suffers no pain except 
that which he may inflict on himself 
in order to simulate the symptoms of 
the illness he pretends to have. The 
malingerer, therefore, consciously, 
knowingly, and deliberately acts so as 
to fool others in order to gain his ad- 
vantage. A true case of malingering 
warrants no compensation; and, re- 
gardless of liability, he usually gets 
none when his condition is exposed. 


. HYSTERIA: Hysteria is one type of neu- 


rotic illness. It has been described as 
an unconscious psychological reaction 
to stress. The hysteric individual real- 
ly believes he is ill. The victim of hys- 
teria unconsciously, unknowingly, and 
without deliberation acts as he does to 
serve some inner need. Hysteric symp- 
toms, although not resulting from an 
organic cause, are real to the victim. 
The real problem is often that a per- 
son who is malingering is also hysteric, 
or otherwise neurotically ill. 

This is another form of 
mental illness that can cause distor- 
tion. A person with paranoia often is 
discribed as having delusions. He im- 
agines things that are not so. Besides 
thinking people “are after him”, cer- 
tain paranoics can imagine they have 
injuries or symptoms when no physical 
cause is shown. 


. LITIGATION NEUROSIS and COMPENSA- 


TION ANXIETY: These are terms which 
many doctors do not accept as being 
accurate terms to describe neurotic ills. 
They are generally used to describe 
cases where symptoms disappear after 
the case is settled with “greenback 
therapy”. 

This is perhaps the 
culprit in more cases than not. Our 
society has tacitly approved a certain 
amount of exaggeration in accident 
cases. Some people believe that “fudg- 
ing” in an accident case is like cheating 
the government out of income taxes. 
In either case it is morally wrong. I 
was surprised and shocked to see this 
type of thing actually tacitly approved 
in a leading legal text, which stated: 


Most people exaggerate their symp- 
toms. Their motives are varied. 


Some do so for emotion gratification, 
others for material gain, and still 
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others for motives of which they are 
not conscious. Carried on to a rea- 
sonable degree, such exaggeration is 
not malingering. .. . 


The unfortunate part is that it is very 
difficult to-find and harder still to expose 
these distortion factors—especially where 
the claimant is clever and has had some ini- 
tial physical injury. The most popular 
method is by sub-rosa investigation and/or 
movies; however, this is a hit-or-miss proc- 
ess. 

Some trained medical examiners—given 
proper medical information—can often spot 
these factors and prove them. 


New Testinc MretHops NEEDED 


In some states, the defense is entitled to 
only one medical examination as a matter 
of right. True, a subsequent examination 
can be had by stipulation in many cases, but 
this cannot be assumed. 

We, therefore, should become painfully 
aware of the importance of this examina- 
tion. It may be that a complete reevalua- 
tion of the testing process is indicated. 

The choice of the examining doctor is 
the first order of business. Unfortunately, 
the examiner is not always selected with 
enough care. Cost of the examination and 
report and habit dictate the selection far 
too often. Further, the discretion and knowl- 
edge of the adjuster or lawyer are some- 
times not equal to the task of determining 
the time the examination should be made— 
whether early or late. Also, the kind of 
specialist needed (orthopedist, internist, 
neurologist, or physiologist) does not come 
in for enough attention. We feel the answer 
to this problem is to solicit cooperation 
from organized insurance groups in each 
area for funds and personnel to conduct 
supervised interviews with a broad base of 
examining physicians with a view to arrang- 
ing fee schedules, setting up report forms, 
lining up testing methods, confirming will- 
ingness to review medical records, and set- 
ting aside time for research. 

Recently, I picked several medical reports 
out of my files at random. There was a good 
deal of variation in testing procedure. We 
all know there are some tests that will de- 
termine malingering. One example is the 
double test for limitation of motion: The 
first test (straight leg raising) is given when 
the patient knows what the test is for and 
the movement is made by the patient him- 
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self. In the second test, the doctor moves 
the limb himself in such a way that the pa- 
tient does not know what is happening. A 
glaring difference in reaction can indicate 
malingering. The doctor can also give tests 
such as “grip tests” to determine if the pa- 
tient is putting forth his best effort; i.e., 
whether or not the knuckles become white 
when gripping pressure is exerted. 

We have all heard of other tests that have 
been helpful. 

There should be more cooperation and 
exchange of information on testing meth- 
ods, with a view to determining as accurate- 
ly as possible the exact injuries sustained. 

Also, as we have seen, it can be important 
to test for neurotic ills as well as physical 
ills. 


PsyCHOLOGICAL TESTING 


Actually, for legal use, mental and psy- 
chological tests have been developed more 
highly than physical tests. 

These tests have been used in the court- 
room, although, in most instances, in con- 
nection with criminal cases. 

Nevertheless, these tests can be specific 
for hysteria, paranoia or other neurotic ills. 
Also, falsehood and malingering can not 
only be detected but graded. 

Two tests which might be suited for per- 
sonal injury work are the Minnesota Multi- 
phasic Personality Inventory and the Rors- 
chach Inkblot Test. The following is an 
applicable case history: 


ILLUSTRATION: The patient, an attractive, 
young mother of four had tumbled down 
the entire length of a department store 
escalator. Wearing a tight skirt, she had 
been struggling with a large number of 
bundles. She had suffered cuts of the 
face and legs requiring a total of twenty- 
three stitches, although all had healed 
well without serious disfiguration. 
Shortly before leaving the hospital, she 
began to complain of painful headaches. 
After four days at home, she returned to 
the hospital for further study. Previous 
neurological examinations had been neg- 
ative and were also negative after her re- 
turn to the hospital. 

She was then given certain psychological 
tests. Clear hysterical patterns were 
found. Informed of the negative organic 
findings, the patient’s demanding, irregu- 
larly—employed husband dropped their 
suit against the department store and 
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made a settlement for the external physi- 

cal injuries. The headaches disappeared 

within two weeks of the settlement. 

This type of testing is in its pioneer days. 
I urge you all to use this helpful tool and 
exchange information. 

Even when a test has not been given, a 
properly qualified psychologist often can 
spot a neurotic illness from a review of the 
records. 


Proper Use OF MeEpICAL EXPERTS 


Don’t use a book, use a doctor. 

I don’t mean that books do not aid us. 
My point is simply that we should make 
proper use of medical experts. 

In the appropriate case—where there is a 
risk of a substantial verdict—it is helpful 
and prudent to have a qualified medical ex- 
pert examine available records. He can then 
“coach” the lawyer on the theory of the case 
and how best to find distortion, malinger- 
ing and neurotic ills. Further, he can help 
defeat unwarranted claims that a given trau- 
ma has brought on or precipitated disease. 
He can advise how to get help from other 
specialists—and often can interest another 
doctor to the point where the additional 
witness can be somewhat “pre-selected.” 

Remember, it is still proper to use a hypo- 
thetical question. Testimony can be elicited 
properly from a doctor without an examin- 
ation (although obviously it may be better 
to have an examination). The medical rec- 
ords can many times provide all the neces- 
sary facts for the expert’s opinion. 

ILLUSTRATION: ‘The plaintiff, a 40-year- 

old woman, was a victim of a hit-run ac- 

cident. Impact was severe. The claim- 
ant’s initial complaints were severe. She 
was numb from the waist down. She had 
sprains of the neck, back and shoulder, 
together with a steering wheel injury to 
the chest. Her physical objective com- 
plaints cleared up in about two months. 

She then was observed to complain of a 

“stocking hyposthesia”. About two 

months before trial, after having had no 

medical care for a long period, she had 
an onset of continuous, generalized pain 
with no objective findings. (She even 
complained that the bedsheets caused her 
pain.) A substantial settlement was de- 

manded, and the case went to trial. A 

medical consultant reviewed the records 

for the defense and suggested that certain 
complaints were hysterical in nature. 
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A qualified psychologist was consulted to 
review the records and testified that the 
“stocking hyposthesia” was a feeling that 
the outer layer of skin—like a stocking— 
was numb or “‘dead-feeling”. He explain- 
ed that this was a classic sign of hysteria, 
since there is no nerve distribution that 
can cause this complaint. Also, the later 
recurrence of symptoms were related to 
anxiety over the impending trial. The 
defense admitted liability and told the 
jury they would pay for the genuine phys- 
ical injuries. Result: A very low award. 


Obviously, cost would prohibit this pro- 
cedure in every case. In serious cases, how- 
ever, we should use doctors’ medical brains 
and not lawyers’ medical brains. 


Remember, the average amount of plain- 
tiffs’ verdicts is still rising. Unless we do 
something on the defense, we may run in- 
to ruinous legislation for insurance com- 
panies or pave the way for unknown conse- 
quences. We should prepare as our brilliant 
leading plaintiffs’ lawyers prepare. Per- 
haps our renewed efforts will be rewarded 
with a lower premium dollar and more rea- 
sonable verdicts. At the very least, we will 
be better prepared to find the truth and ex- 
pose distortion. 


PROVE PLAINTIFF UNDESERVING 


Almost everyone has a skelton in his 
closet. 


Often the legitimately injured plaintiff 
will exaggerate injury or cover up an old 
complaint or injury. 

It is legally admissible to show that a 
plaintiff has been convicted of a felony. Or, 
sometimes, it may be admissible (when the 
medical problem has been approached cor- 
rectly) to show prior venereal disease. Cer- 
tainly prior denied injuries or complaints 
can be shown. 
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This is all leading up to the fact that the 
defense lawyer should look for facts that will 
prove the plaintiff undeserving. 

When the plaintiff is shown in a bad 
light, it will often lower the award or tip 
the scale toward a defense verdict. 


‘THe Lawyer Is Not A JupGe 


Some might ask: “What is the moral and 
legal justification for this approach?” ‘The 
answer is simple: The lawyer is not a judge. 
He is not the one to decide on what 1s fair. 
He is an advocate. He must espouse his 
side. While he must look for the truth, he 
must also do everything to expose false- 
hoods. It is a lawyer’s job to show bias, 
motive and impeachment; if none of these 
things exist, the plaintiff has nothing to 
worry about. Remember, the plaintiff filed 
the lawsuit and is asking for money. Red 
carpet treatment should not be expected. 

Also, remember that the plaintiff's coun- 
sel has spent time with his plaintiff—all di- 
rected to the end of making a good impres- 
sion on the jury. After all, the jury can 
choose. Counsel merely points the way. 

There should be no criticism of either 
side if all that might have been done was 
done. Either side is justified in using all 
legal and honest methods at their disposal. 
No complaints should be made just because 
the fight was tough. 

There are many deserving, honest plain- 
tiffs with worthy claims. These claims 
should be settled. Unfortunately, today the 
country is becoming extremely claims-con- 
scious. And those of us in the business may 
be justified in adopting a “show me” atti- 
tude. 

In conclusion, I would like to relate an 
incident that happened after one of my first 
jury cases. After the case was over, I asked 
some of the jurors for suggestions as to how 
the lawyers could improve. The answer was, 
“Keep it short!” 

So, to keep it short, I will close. 


caper ay 
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Arbitration Under The Uninsured 


ale 
“~ 


Motorists Coverage 


Leroy W. FIeTING 
Stevens Point, Wisccnsin 


ROVISION for arbitrating what were 

anticipated to likely be the most com- 
mon kinds of disagreements between insur- 
ance companies and their insureds under 
uninsured motorists coverage has been part 
and parcel of this form of insurance ever 
since its inception in New York State back 
in 1955. It recognizes the desirability of and 
is designed to accomplish these things: 


1. Provide a speedy, just and economical 
means for determining the amount of 
the insurer’s payment liability. 

. Avoid the necessity for and disadvan- 
tages of litigation with the uninsured 
motorists prior to settlement of claims 
under this coverage. 

3. Leave the legal status of the uninsured 
motorist’s liability to respond in dam- 
ages unaffected by any action or pro- 
ceedings taken in disposition of an in- 
sured’s claim under this coverage. 


nh 


ARBITRATION REQUIREMENT 


The basic arbitration requirement, as I 
am sure all of you know, is part of the very 
grant of coverage, the insuring agreement 
specifying that “determination as to wheth- 
er the insured * * * is legally entitled to 
recover * * * damages, and if so, the amount 
thereof, shall be made by agreement be- 
tween the insured * * * and the company or, 
if they fail to agree, by arbitration”. Means 
for implementation of this arbitration re- 
quirement and objective are contained in 
two additional policy (or endorsement) pro- 
visions. One of these specifies the Ameri- 
can Arbitration Association as the tribunal 
for any arbitration, gives both insured 
and insurer equal right to institute arbitra- 
tion, and makes the arbitrators’ awards 
binding on the parties even to the extent 
of permitting entry of judgment on such 
awards. The other makes full compliance 


*This paper was delivered at the annual claims 
conference of the National Association of Mutual 
Casualty Companies and National Association of 
Automotive Mutual Insurance Companies in Wash- 
ington, D.C., on April 17, 1961. 
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with all terms of the © ninsured motorists 
coverage a condition precedent to any ac- 
tion against the company. 


INITIATING ARBITRATION 


Initiation of an arbitration under the 
compulsory arbitration provisions of the 
policy is a simple procedure. All that it is 
necessary to do is to send a written notice 
or Demand for Arbitration to the other par- 
ty, and then file two copies of the notice 
with the American Arbitration Association 
along with a check payable to the Associa- 
tion to cover the applicable administrative 
fee. The notice or Demand must specify 
the matter in dispute, the amount claimed, 
if any, and the remedy sought. I shall not 
take the time to mention subsequent pro- 
cedures relating to arbitration as they are 
fully described in the American Arbitra- 
tion Association’s pamphlet on “Accident 
Claims Tribunal Rules” Copies of this 
pamphlet are obtainable from the Ameri- 
can Arbitration Association on request and 
certainly no company should attempt to 
either initiate or defend an arbitration 
without a copy of these Rules for reference 
use. 


ARBITRABILITY Or CLAIMS 


The subject of arbitration or arbitrability 
of claims under this coverage can be — 
ly subdivided into two broad parts: (1) the 
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scope of application of the arbitration re- 
quirement, and (2) its enforceability. 

Let us examine first the scope and in- 
tended scope of the arbitration provision. 


The language relating to arbitration used 
in both the insuring agreement itself and 
in the standard provision arbitration con- 
dition seems on its face, too plain and un- 
ambiguous to be subject to any construc- 
tion. Reference has already been made to 
the language used in the arbitration clause 
of the basic insuring agreement. The arbi- 
tration condition provides: 


If any person making claim hereunder 
and the company do not agree that such 
person is legally entitled to recover dam- 
ages from the owner or operator of an un- 
insured automobile because of bodily in- 
jury to the insured, or do not agree as 
to the amount of payment which may be 
owing under this part, then upon writ- 
ten demand of either, the matter or mat- 
ters upon which such person and the com- 
pany do not agree shall be settled by ar- 
bitration in accordance with the rules of 
the American Arbitration Association * *. 


The language employed can leave no 
doubt but that as to liability (as distin- 
guished from coverage) and as to the 
amount of recoverable damages, the policy 
or endorsement makes arbitration of an un- 
insured motorist’s claim compulsory at the 
option of either the insured or the insur- 
ance company. The policy language in this 
respect, in effect, undertakes to abrogate the 
right of either party to sue the other in 
courts of law on such disputed questions. 


What about questions as to whether the 
coverage applies at all to an asserted claim? 
What about a claim denied by the insur- 
ance company on the ground that the auto- 
mobile which struck the insured was not in 
fact an “uninsured automobile”? Or, what 
if the insurance company denies that the in- 
jured person qualifies as an “insured” and 
consequently, is not a beneficiary of this 
coverage? Can arbitration of such coverage 
questions be required? Can an “insured” or 
alleged insured compel the insurance com- 
pany to proceed with arbitration of dis- 
puted questions of liability and damages 
while such coverage questions remain un- 
resolved? 

There manifestly is no reference in any 
of the policy or endorsement provisions to 
arbitration of such coverage questions and 
disagreements. 
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New York VIEW 


It consequently was quite properly as- 
sumed and continues to be the position ol 
the insurance companies that coverage 
questions, as distinguished from liability 
and damage issues, are not subject to com- 
pulsory arbitration and, unless both parties 
agree to arbitrate such differences, they 
must be determined in appropriate court 
proceedings. The New York case law orig- 
inally developed accordingly and early 
tended to establish these propositions:* 


1. Only disagreements between insured 
and insurance company relating to the 
legal liability of the uninsured motor- 
ist and the amount of the insured’s 
damages must be arbitrated. 


2. Other disagreements—those relating to 
application of the coverage—may be 
litigated in courts of law or equity. 

3. Any attempt to compel the insurance 
company to arbitrate before applica- 
tion of its coverage has been estab- 
lished is premature and will be stayed 
or enjoined. 


4. The burden of establishing the appli- 
cation of the coverage rests on the per- 
son claiming the benefits of the cover- 
age. 


Then this trend of the case law in New 
York suddenly became muddied when the 
Appellate Division of the Supreme Court 
(First Dept.) affirmed a contrary decision 
by a trial court and denied a motion for 
leave to appeal. In this case the trial court, 
in denying the insurance company’s appli- 
cation to stay arbitration, held that the ar- 
bitration clause encompasses a dispute as 
to whether the owner or operator of the au- 
tomobile was insured, as well as whether 
the claimant is entitled to recover damages 
from its owner.?, The Appellate Division 
of the Supreme Court (First Dept.) has by 
per curiam opinions since affirmed two ad- 
ditional decisions to like effect by trial 
courts within its jurisdiction.* So far only 
one New York trial court not in the First 


1Berman v. Travelers Indemnity Co., 171 N.Y.S. 
2d 869; Ross v. Hardware Mutual Cas. Co., 173 N. 
Y.S.2d 941; American Nat’l Fire Ins. Co. v. McCor- 
mack, 182 N.Y.S.2d 899; Lowe v. Ocean Accident and 
Guarantee Corp.. 193 N.Y.S.2d 361: Phoenix As- 
surance Co. v. Digamus, 194 N.Y.S.2d 770. 

2Matter of Bankers and Shippers Ins. Co., 196 N. 
Y.S.2d 604, 197 N.Y.S.2d 428. 

3Royal Indemnity Co. v. McMahon, 200 N.Y.S.2d 
950; Motor Vehicle Accident Indemnification Corp. 
v. Kirby, 208 N.Y.S.2d 1010. 
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Dept. has decided to adopt the views of the 
First Dept., at least until its own Appellate 
Division passes on the question.* Another 
trial court directed a jury trial of the pre- 
liminary issue of whether the petitioner's 
decedent was struck by an uninsured auto- 
mobile, and, if found in the affirmative, to 
proceed with arbitration. The Appellate 
Division of the Supreme Court, Fourth 
Dept., held this procedure unauthorized 
and reversed the trial court.> Although not 
specifically stated, the opinion implies ac- 
cord with the earlier cases that an insured 
must establish the fact that the injury-pro- 
ducing automobile was uninsured before 
any right to require arbitration arises, and 
cannot do this by motion against his insurer. 


All of the case law on questions relating 
to applicability of uninsured motorists cov- 
erage under the facts and circumstances of 
specific claims so far has come from the New 
York courts, probably because uninsured 
motorists coverage has been written in that 
state for a longer period of time than in any 
other state and because of the large volume 
of this coverage written in that state under 
the Motor Vehicle Accident Indemnilica- 
tion Corporation Act. It might be pointed 
out that the arbitration condition in the 
present New York endorsement is identical 
to the standard provisions arbitration con- 
dition so that the case law on arbitration 
questions under the compulsory endorse- 
ment in that state can be given the same 
weight as case law construing the standard 
provisions endorsement or policy. 


In the face of the plain policy or endorse- 
ment language, the position of the Appell- 
ate Division of the Supreme Court in the 
First Dept. seems untenable and certainly 
extremely difficult to understand. The per 
curiam decisions it has seen fit so far to pub- 
lish afford no enlightenment on the basis 
of the reasoning and conclusions of this 
court. The most that can be said is that the 
state of the law with respect to arbitration 
of coverage issues under the uninsured mo- 
torists coverage is at present in a consider- 
able state of confusion in New York. It is 
respectfully suggested that the position of 
the insurers should clearly continue to be 
that coverage issues are not subject to arbi- 
tration, and that any attempt to arbitrate 
before a coverage issue has been determined 
is premature. 


4Travelers Ind. Co. v. Sherwood, 205 N.Y.S.2d 741. 
5Rosenbaum v. American Surety Co., 209 N.Y.S.2d 
994. 
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ENFORCEABILITY OF ARBITRATION 


Now let us take a brief look at what prob- 
ably is a more real and serious problem 
confronting insurance companies—the en- 
forceability of the policy requirement that 
disagreements on liability and damages be 
arbitrated. 


We must undertake consideration of this 
problem with a recognition of the fact that 
the arbitration provisions relating to unin- 
sured motorists coverage constitute an agrec- 
ment to arbitrate future disputes, and that 
such agreements are abhorrent to the com- 
mon law as attempts to deprive courts of 
law or equity of jurisdiction, particularly 
when they encompass issues of legal liabili- 
ty. The result is that courts adhering to the 
common law rule in this respect cannot be 
expected to provide assistance in enforcing 
the arbitration agreement, and the courts 
in some such jurisdictions have already re- 
fused to do so. Two states which make the 
inclusion of uninsured motorist coverage 
mandatory in all automobile liability in- 
surance policies, South Carolina and Vir- 
ginia, have statutory prohibitions against 
the inclusion of provisions for arbitration 
of any aspects of claims under this coverage. 
In addition, in Illinois the option to arbi- 
trate is reserved only to the insured by In- 
surance Department directive based on the 
case law of that state. 


There is, of course, no problem in the 19 
states which have enacted statutes authoriz- 
ing contractual agreements to arbitrate fu- 
ture disputes.° The supreme courts of two 
additional states, Colorado? and Nevada,® 
have judicially decreed that agreements to 
arbitrate future disputes are valid and en- 
forceable. There may be like decisions in 
some other jurisdictions of which I am not 
aware. There also is some case authority 
in Texas suggesting that settlement of dis- 
putes by arbitration is encouraged in that 
state by both a constitutional and some 
statutory provisions, although the precise 
question of the enforceability of agreements 
to arbitrate future disputes, as distin- 
guished from existing disputes, does not 


6These states are: Arizona, California, Connecti- 
cut, Florida, Hawaii, Louisiana, Massachusetts, 
Michigan, Minnesota, New Hampshire, New Jersey, 
New York, Ohio, Oregon, Pennsylvania, Rhode 
Island, Washington, Wisconsin and Wyoming. 

7Ezell v. Rocky Mt. Bean and Elevator Co., 232 
Pac. 680. 

8United Assn. of Journeymen and Apprentices v. 
Stine, 351 Pac. 965. 








Page 632 


seem to so far have been squarely decided 
by the courts of that state.° 

The reported case law leaves much to be 
desired with respect to the legal status of 
agreements to arbitrate future disputes in 
those jurisdictions still adhering to the com- 
mon foe principle. Although agreements 
of this kind have loosely been termed void 
in a number of states, the more general rule 
seems to be that, under the common law, 
such agreements are merely voidable at the 
election of any party and the courts will 
not give aid in enforcing them or contrac- 
tual provisions which make arbitration a 
condition precedent to litigation of the is- 
sues. These courts take the position that 
under the common law they cannot aid in 
enforcing executory contracts to arbitrate, 
but will give support and effect to executed 
arbitration contracts. The general rule in 
this respect has been well expressed by the 
North Carolina Supreme Court which said: 
“At any time before an award is rendered, 
either party may elect to breach his contract 
to arbitrate. After the agreement to arbi- 
trate has been consummated by an award, 
there can be no revocation.”*° ‘To my 
knowledge, the courts of only two states, 
Maine" and Nebraska,!? have specifically 
held awards of arbitrators on executed ar- 
bitration contracts invalid and unenforce- 
able. 


WHERE COMMON LAW APPLIES 


How can the parties resolve their differ- 
ences as to liability or damages in states that 
adhere to the common law rule? What can 
happen in such jurisdictions? 


The answer to these questions is perhaps 
best provided by what has already happened 
in at least two states, Oklahoma*® and South 
Carolina.** In the Oklahoma case, the in- 
sured and the insurance company were un- 
able to agree on settlement of the insured’s 
claim under the uninsured motorists cover- 
age and the insurance company made a de- 
mand for arbitration which was rejected by 
the insured and her attorney. In the South 
Carolina case, the insurance company, fol- 
lowing investigation, decided that the fault 
for the accident rested with its insured and 
paid the claim of the uninsured motorist. 


9Ferguson v. Ferguson, 110 S.W.2d 1016. 
10Skinner v. Gaither Corp., 67 S.E.2d 267. 
11Contract v. Arsenault, 111 Atl. 578. 
12Rentschler y. Mo. Pac. Railroad Co., 253 N. W. 
694. 
13Boughton v. Farmers Ins. Exchange, 354 P.2d 
1085. 
14Childs v. Allstate Ins. Co., 117 S.E.2d 867. 
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Thereafter, when the insured made a claim 
under the uninsured motorist coverage, the 
insurance company declined to make any 
payment on the ground that it was not le- 
gally liable for his damages. 

The remaining facts in both cases are es- 
sentially the same. In each case the insureds 
proceeded with suits against the uninsured 
motorist, carefully complying with the poli- 
cy requirement of giving notice of such suits 
to the insurer and supplying the insurer 
with copies of the pleadings. In both cases 
the insurers notified the insured that they 
were not consenting to these suits and that 
if they were reduced to judgment against 
the uninsured motorists there would be a 
violation of the policy terms relieving the 
insurers of any payment obligation. Both 
suits were prosecuted to judgment against 
the uninsured motorists. In the South Caro- 
lina case the judgment against the unin- 
sured motorist was by default. The opinion 
in the Oklahoma case does not clearly indi- 
cate whether the uninsured motorist de- 
fended himself. 


Having obtained the judgments against 
the uninsured motorists, the insureds then 
sued the insurance companies under the 
uninsured motorists coverage of their poli- 
cies. In both cases the courts granted judg- 
ments against the insurance companies. 
Both essentially held that inasmuch as the 
arbitration conditions of the policies were 
unenforceable, the companies could not re- 
ly on the exclusion relating to suits by the 
insured against a tort feasor without the 
company’s consent, nor the condition mak- 
ing compliance with the policy terms a con- 
dition precedent to suit against the com- 
pany, on the theory that giving effect to 
either of these policy provisions would 
leave the insured without any remedy to 
compel performance of its insurance con- 
tract by the companies. The courts in both 
cases also held that the judgments against 
the uninsured motorists were determinative 
both of the legal liability of the insured mo- 
torists and the amounts recoverable by the 
insureds. 


The somewhat precarious position of the 
insurance companies in these jurisdictions 
is particularly well illustrated by the result 
in the South Carolina case in which the in- 
surer not only paid the damages sustained 
by the uninsured motorist, but also was ul- 
timately required to pay its insured his 
damages without any apparent means of 
defending itself against the default judg- 
ment obtained by the insured. 


ae 
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The provision requiring notice to the in- 
surance company of any suit against a tort 
feasor is admittedly designed to give the in- 
surance company an opportunity to protect 
itself. How can it do this? There is nothing 
in the decided cases that even attempts to 
suggest that the insurance company is not 
privileged to participate in the action 
against the uninsured motorist. But will 
participation with the insured provide ade- 
quate protection to the insurer, at least on 
questions of liability, when the uninsured 
motorist defaults? In the absence of an en- 
abling statute, can the insurer legally under- 
take to defend the uninsured motorist at 
its expense? So far only the legislature of 
Virginia has recognized the problem con- 
fronting the insurance companies by enact- 
ment of legislation expressly requiring serv- 
ice on the insurance company of copies of 
process in a suit by an insured against an 
allegedly uninsured motorist, and authoriz- 
ing the insurance company to put in a de- 
fense for the uninsured motorist even with 
out his consent. 


VoLUME OF ARBITRATION 


The overall consequences so far actually 
have not been as serious as they may sound. 
This is perhaps best attested by the fact that 
the Accident Claims Tribunal of the Amer- 
ican Arbitration Association arbitrated 646 
claims under this coverage last year, a very 
substantial number of them in states that 
adhere to the principles of the common law 
with respect to agreements to arbitrate fu- 
ture disputes. The American Arbitration 
Association reports that the demands for 
arbitration in almost all of the cases—well 
over 90% of them—were made by insureds 
claiming the benefits of uninsured motorists 
coverage rather than by the insurance com- 
panies. As already pointed out, most courts 
will enforce an executed arbitration con- 
tract even under the common law rule in 
the absence of a formal submission, such a 
submission being implied by the demand of 
one party and participation in the arbitra- 
tion voluntarily by the other. 


SoME PrRoGNosIs AND SUGGESTIONS 


The pattern of “things to come” has 
started to take shape. We would be rather 
naive to assume that the number of success- 
ful objections to arbitration of disagree- 
ments will not increase. We can be sure that 
as more attorneys representing insureds 
with claims of no merit or very questionable 
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merit become better educated, little oppor- 
tunity will be lost in trying to put the insur- 
ance companies at a disadvantage by suing 
the uninsured motorists and hoping to ob- 
tain judgments by default. What can be 
done about this prospect? 

The course is still relatively uncharted 
and I don’t pretend to know all of the an- 
swers. I am sure that no one plan of action 
will prove equally effective in all of the com- 
mon law rule jurisdictions. I do have a few 
possibilities to suggest, and am sure all of 
us will welcome any additional thoughts 
any of you may have. 


1. Enactment of legislation authorizing 
and giving vitality to contractual agree- 
ments to arbitrate future disputes. 
Model legislation of this kind has been 
recommended by the National Confer- 
ence of the Commissioners on Uni- 
form State Laws, approved by the 
House of Delegates of the American 
Bar Association, and has the support 
of the American Mutual Insurance 
Alliance. That such legislative propos- 
als may have a “rocky road” is well re- 
flected by the bills offered in four 
states so far this year expressly pro- 
posing to prohibit any arbitration re- 
quirement under uninsured motorist’s 
coverage. Three of these bills have 
died with the adjournments of the 
legislatures; the other is still pending. 

2. Obtaining execution of written agree- 
ment by the insured immediately upon 
development of any disagreement in 
the course of settlement negotiations 
for submission of the disagreement to 
arbitration. Such agreements are en- 
forceable in many jurisdictions under 
the general rule relating to contractu- 
al agreements for arbitration of exist- 
ing disputes. It is suggested that the 
possibilities of this means of forestall- 
ing litigation of liability and damage 
questions be not overlooked in any 
common law state. 

3. The possibilities of declaratory judg- 
ment proceedings likewise should not 
be overlooked. I am not unmindful of 
the fact that actions to determine an 
insurance company’s payment obliga- 
tions predicated on the legal liability 
of an uninsured motorist and the meas- 
ure of an insured’s recoverable dam- 
ages may not be maintainable under 
all declaratory judgment statutes. It 
would seem that such actions probably 
could be maintained in those jurisdic- 
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tions which have held that the availa- 
bility of other remedies does not pre- 
vent utilization of declaratory judg- 
ment procedure for determining rights 
and liabilities under an insurance con- 
tract. 

. Legislation of the Virginia type, giving 
insurance companies the right to de- 
fend actions against uninsured motor- 
ists on their merits, would certainly 
seem better than nothing if legislation 
giving legal effect to agreements for ar- 
bitration of future disputes is not ob- 
tainable. 
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CONCLUSION 


In conclusion, I can only suggest that 
while the agreement to arbitrate disputes is 
an “old ship”, we are sailing with new 
charts which still require each skipper to set 
his course on each voyage without many 
navigational aids. Often the best he will be 
able to do in deciding his course in any case 
is to look to those commercial or labor arbi- 
tration rules which may exist and apply to 
the jurisdictional sea involved. They will 
supply at least minimum guides to what he 
may expect to encounter. 





October, 1961 


INSURANCE COUNSEL JOURNAL 


Page 635 


Insurance: Attorney's Fees In Arbitration 
Pursuant To Uninsured Motorist 


Policy Provi: 


YS 


Pror. HERBERT A. KUVIN 
Coral Gables, Florida 


HE “Uninsured Motorist” rider to auto- 

mobile liability insurance contracts 
was devised to replace and forestall compul- 
sory insurance and to provide owners and 
occupants of automobiles a recovery for in- 
juries sustained by reason of the negligence 
of financially irresponsible and uninsured 
motorists. And since it was realized that the 
claims would be by insureds against their 
own insurers, and the many considerations 
dictated by expeditious, inexpensive and 
final disposition of any claims, disputed 
or otherwise, arbitration was decided upon 
as the mode of resolution of any conflicts or 
issues.! It was intended to cover, in effect, 
the irresponsible automobile owners and 
operators of vehicles with amounts of in- 
demnification for the benefit of the injured 
insureds up to, but not in excess of, the Fi- 
nancial Responsibility statutory require- 
ments of the respective states.” 

The endorsement either entitled “Unin- 
sured Motorist Endorsement”, or “Family 
Protection Endorsement” or some other 
such name, usually contains the following 
provision: 


6. ARBITRATION. If any person mak- 
ing claim hereunder and the company do 
not agree that such person is legally en- 
titled to recover damages from the owner 
or operator of an uninsured automobile 
because of bodily injury to the insured, 
or do not agree as to the amount of pay- 
ment which may be owing under this en- 
dorsement, then upon written demand of 
either, the matter or matters upon which 
such person and the company do not 
agree shall be settled by arbitration in 
accordance with the rules of the Ameri- 


1George, Calvin M., Insuring Injuries Caused by 
Uninsured Motorists, Nov. 1956 Ins. L.J. 715-719; 
Moser, Henry S., The Uninsured Motorist Endorse- 
ment, Nov. 1956 Ins. L.J. 719-722; Plummer, Albert 
L., Handling Claims Under The Uninsured Motor- 
ist Coverage, Aug. 1957 Ins. L.J. 494-496; 508-510, 
1957 A.B.A. Sec. Ins., Negl. and Comp. 30-36. _ 

2As an example of the Financial Responsibility re- 
quirements in Florida see F.S.A. Chapter 324. 


PROFEsSOR HERBERT A. Kuvin, Director of Insurance 
Law Training Program at the University of Miami 
School of Law, received his LL.B. from Rutgers 
University in 1927. He is a member of the Union 
County (N. J.) Bar, Florida State and the American 
Bar Association. He is also a member of the Nation- 
al Panel of Arbitrators and the American Arbitra- 
tion Association. 





can Arbitration Association, and judg- 
ment upon the award rendered by the ar- 
bitrators may be entered in any court 
having jurisdiction thereof. Such person 
and the company each agree to consider 
itself bound and to be bound by such 
award made by the arbitrators pursuant 
to this endorsement. 


This policy endorsement is usually at- 
tached to and made a part of the automo- 
bile liability insurance policy of an automo- 
bile owner and contains its own definitions 
of “insureds”, “uninsured motorists” and is 
in legal effect a separate and divisible con- 
tract even though attached to another in- 
surance policy.* 

Florida has the following statute relative 
to Attorney’s Fees in connection with insur- 
ance controversies: 


Upon the rendition of a judgment or de- 
cree by any of the courts of this state 
against an insurer in favor of an insured 
or the named beneficiary under a policy 
or contract executed by the insurer, the 
trial judge shall adjudge or decree against 
the insurer and in favor of the insured 
or beneficiary, a reasonable sum as fees 
or compensation for the insured’s or bene- 


3While there is no known court decision express- 
ly upon this point as to the Uninsured Motorist En- 
dorsement, (probably since this is so apparently 
obvious) it is certain that under the principles set 
forth in Sec. 336 “Entire or Severable Contracts, 44 
C.].S. 1284-1287, the courts would determine that 
this endorsement is a separate contract unrelated to 
or influenced by the insurance policy to which it is 
attached. 
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ficiary’s attorney prosecuting the suit in 
which the recovery is had. . . .* 


The primary question is, assuming that 
an insured is in fact an “insured” under 
the terms of this policy, and further assum- 
ing that a claim has been duly filed with 
the insurer which has denied liability and 
even has denied the amount claimed by the 
insured, can the “insured”, claimant, in the 
arbitration proceedings pursuant to the 
policy provisions, recover attorney’s fees in 
his award? 

This statute’ has been construed as in- 
tended to discourage insurance companies 
from contesting insurance policies in Flori- 
da courts® and imposes a penalty against a 
delinquent insurance company’ and must be 
strictly construed.® 

At common law there is no inherent right 
to have attorney’s fees awarded or paid by 
the opposing side, in the absence of con- 
tract, statute or recognized ground of equi- 
ty.° 

"The answer must obviously be that the 
claimant in arbitration cannot recover at- 
torney’s fees under the common law, unless 
there is a contractual provision either in the 
agreement providing for arbitration or un- 
der rules of the American Arbitration Asso- 
ciation to which the parties agreed, as above 
indicated. Also, unless there is a statute 
which allows attorney’s fees to be assessed in 
arbitration proceedings, there can be no re- 
covery therein.” Further, the mere submis- 
sion of disputes to arbitration is not “such 
a recognized ground of equity”. 

The quoted Florida statute, as to attor- 
neys fees, applies to “judgment” or “decree” 
by any of the “courts” of the state and the 


4F.S.A. Sec. 627.0127 (Sec. 477, Ch. 59-205) which 
replaced Sec. 625.08, the pertinent portions of which 
are not affected by the amendment as the same per- 
tains to this matter. (Emphasis added.) 

5Feller v. Equitable Life Ass. Soc., 57 So.2d 581 
(Fla. 1952). 

6I bid. 

7The statute is in the nature of a penalty: U.S. 
Fire Ins. Co. v. Dickerson, 82 Fla. 442, 90 So. 613 
(1921); Pendas v. Equitable Life Ass. Co., 129 Fla. 
253, 176 So. 104 (1937), 112 A.L.R. 1051; and see 
text and cases in 46 C.J.S. Secs. 1405-1409 and 29 Am. 
Jur. Sec. 1270. 

8Main v. Ben. Foster Co., 141 Fla. 91, 192 So. 602 
(1939) , 126 A.L.R. 1434; and text and cases cited in 
note 7 supra, as to strict construction. 

®Johnson v. Gerald, 216 Ala. 581, 113 So. 447, 59 
A.L.R. 348; Gullette v. Ochoa, 104 So0.2d 799 (Fla. 
1958) ; Webb v. Scott, 176 So. 442; 129 Fla. 111 (19- 
$7) ; Ex Parte Grham, 186 So. 202, 136 Fla. 20 (1939) ; 
Phoenix Indem. Co. v. Union Finance Co., 14 So.2d 
188 (Fla. 1951); Codomo v. Emanuel, 91 So.2d 653 
(Fla. 1956) . 

10F.S.A. Chapters 57 and 58. 
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“trial judge” shall adjudge the amount of 
the “attorney's fees”. 

Arbitration is not a “court”. It is as old 
as the legal concept of courts and is apart 
therefrom. “Trial Courts” as used in Arti- 
cle V of the Florida Constitution has been 
held to mean courts other than appellate 
courts. In using such words the conclusion 
is inescapable that it is meant to describe 
competent tribunals under the laws of a 
state authorized to examine, or cause to be 
examined the facts put in issue in a cause 
for the purpose of determining such issue. 
An administrative individual, board or bu- 
reau is not such a “court”. Controversies 
not in “court” established as part of the 
judicial system of a state is not a “case”. 

The arbitration tribunal is not a “court”, 
especially within the contemplation of the 
Florida constitutional provisions pertain- 
ing to the “courts” of the state. The ancient 
practice of “arbitration” in its broad sense, 
is a substitution, by consent or agreement of 
the parties, of a tribunal for the “courts” 
provided by the ordinary process of law, 
and the object of arbitration is the final 
disposition, in a speedy, inexpensive, ex- 
peditious, and perhaps less formal manner, 
of the controversial differences between the 
parties.” 

Arbitration is not a “court” under any 
aspect of the device.’ It is an ancient prac- 
tice and existed at common law long before 
the enactment of any statutes on the sub- 
ject and, unless the common law has been 
abrogated by legislative act, parties are still 
at liberty to enter into submission as at com- 
mon law. 


11Boyd v. County of Dade, 123 So.2d 323 (Fla. 
1960) , State v. Furen, 118 So.2d 6 (Fla. 1960). 

12Carpenter v. Bloomer, 54 N.J. Super. 157, 148 A. 
2d 497, (N.J. 1959). During the pendency of an ac- 
tion between the parties, a consent order was en- 
tered in the cause submitting the matter to arbi- 
tration for determination. Upon coming in of the 
the arbitrator’s award, the court proceeded to enter 
a judgment upon the award and assess costs, attor- 
neys fees and payment of recorder’s fees. On appeal, 
distinction between reference to “referee” or “mas- 
ter” and arbitration were examined and it was held 
that upon the agreement (by consent order) to sub- 
mit to arbitration, the court lost all jurisdiction over 
the subject matter and could not order or award at- 
torneys fees unless there was an agreement to that 
effect in the arbitration agreement, or in the state 
statute. 

13Temple v. Riverland Co., 228 SW 605, 608 
(Tex.); T. J. Stevenson & Company v. Int’l Coal Co. 
185, N.Y.S.2d 599, 602, 15 Misc.2d 904 (N.Y.) ; East- 
ern Eng. Co. v. Ocean City, 11 N.J. Misc, 508, 510- 
511, 167 Atl. 522, 523, (S. Ct. 1933); 3 Am. Jur., Arbi- 
tration & Award Sec. 2; 6 C.J.S., Arbitration & Award 
Sec. 

14See note 12 supra; F.S.A. Chap. 57. 
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Where the parties do not proceed under 
the terms of any specific statute, such as the 
Florida Statute,’® they are controlled by 
their contract and the common law as to 
arbitration and are bound thereby. 

The proceedings between the parties can- 
not even be considered as a “reference” in 
its legal conception, since there is no “cause 
of action pending” in any court of compe- 
tent jurisdiction either at the time of the 
making of the “arbitration agreement” 
(which is the insurance policy) nor at the 
time of the filing of the claim with the 
American Arbitration Association..*¢ In 
fact the filing of the claim or statement of 
claim with the American Arbitration Asso- 
ciation was an act of confirmation of the ar- 
bitration agreement outside of the statute. 

Therefore, unless there was agreement be- 
tween the parties, or some provision within 
the rules and regulations of the American 
Arbitration Association which so expressly 
provided, there can be no allowance or 
award for attorney's fees in favor of the in- 
sured claimant.?? Section 52 of the Rules of 
the American Arbitration Association 
(which are part of the arbitration agree- 
ment of the parties) provides that the ar- 
bitrator shall interpret and apply the rules 
insofar as they relate to his powers and du- 
ties. There is no express provision, nor is 
there any provision from which it can be 
implied, that the parties agreed, that the 


15F.S.A. Chap. 57. 

16Note 12 supra. 

17Note 10 supra; Secs. 48 and 49 of Rules of Ameri- 
can Arbitration Association, which provide that when 
oral hearing is waived the only fees shall be the in- 
itial fee of the association but that when oral hear- 
ing is had, witness fees shall be paid by the party 
procuring the witness, cost of transcript and steno- 
graphic record shall be prorated equally among the 
parties, all other expenses shall be borne equally by 
the parties unless they agree otherwise or unless the 
Arbitrator assesses them against either of the parties. 
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claimant, if successful, shall be entitled to 
any attorney’s fees. In fact, if the purposes of 
the drafting of the policy provision with re- 
lation to arbitration are considered, the on- 
ly conclusion that can be reached is that all 
the delays, costs, incidents of “trials” or 
“court” actions were to be avoided and the 
device of arbitration with all its implied ad- 
vantages were te be relied upon."® 

Even if the arbitration award is sub- 
mitted to a court to have a judgment en- 
tered thereon, pursuant to the agreement 
of the parties or the statute in effect, the 
court cannot award either attorney’s fees or 
arbitrator’s fees for any of the services ren- 
dered up to and including the rendition of 
the final award.’® The statute expressly ex- 
cludes “counsel fees”. It provides that, un- 
less provided otherwise by agreement or 
provision for arbitration, “the arbitrator's 
fees and expenses, together with other ex- 
penses,s NOT INCLUDING COUNSEL 
FEES ..... shall be paid as provided in the 
award.” This is not authority for the court 
to award attorney's fees, it is an express ex- 
clusion, and even as to the expenses and ar- 
bitrator’s fees, it cannot assess them or make 
an independent determination relative 
thereto but can only order payment of what 
was awarded by the arbitrator. 

There being no provision for attorney's 
fees in the agreement of arbitration, nor the 
rules of the American Arbitration Associa- 
tion, also, there being no applicable statu- 
tory provision, the arbitration tribunal not 
being a “court” nor the arbitrator a “judge”, 
there can be no award of attorney’s fees by 
the arbitrator in an Uninsured Motorist Ar- 
bitration Proceeding. 


18Note | supra. 
19Note 12 supra and note 10 supra. 
20F.S.A. Sec. 57.20. 
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OF LAW AND MEDICINE 


Medicolegal subjects, the doctor-lawyer relationship, medical evi- 
dence, expert medical testimony, medical malpractice and its trends, 
and similar topics, will be presented in this department. The Jour- 
nal will be pleased to have its readers submit articles of this type, 
either written by them or which may come to their attention. 
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Trauma Or Strain And Heart Disease 
Causal Relationship* 


DoNAL R. SPARKMAN, M.D. 
Seattle, Washington 


7 AUSAL RELATIONSHIP of trauma 

to heart disease may exist under the 
following circumstances: Sudden death froin 
acute coronary disease (or coronary occlu- 
sion with myocardial infarction, or acute 
coronary insufficiency) in which symptoms 
devolop during the course of or immediate- 
ly following exertion or strain that is both 
excessive and unusual for the particular in- 
dividual concerned; this exertion or strain 
may be either physical or emotional.” 

The foregoing is a quotation from a guide 
for physicians regarding the relationship of 
trauma or strain to heart disease, developed 
by a special committee of the Washington 
State Heart Association. It was formulated 
in an attempt to clarify some of the prob- 
lems of the cardiac under Workmen’s Com- 
pensation laws. 

This is a broad field which can be nar- 
rowed for purposes of this discussion, since 
we are dealing with coronary artery disease 
in most cases. That this is true is indicated 
by experience such as that of Texon,’* who 
noted that 78 of 100 Workmen's Compen- 
sation claims based on heart damage were 
due to coronary artery disease. A review 
of claims in the ten years 1950-59 under in- 
dustrial insurance law of the state of Wash- 
ington showed that in 316 of the 401 cases 
(77 per cent) in which a claim of cardiac 
damage was made, the problem was acute 
myocardial infarction or acute coronary in- 
sufficiency; and excessive or unusual effort 


*Reprinted by permission from CALIFORNIA MEDI- 
cINE, Vol. 94, No. 2, issue of February, 1961. 


was the alleged cause of the cardiac acci- 
dent. 


Although excessive effort may produce 
congestive failure if there is preexisting 
heart disease, this is an uncommon cause of 
cardiac claims. Industrially-related cere- 
bral vascular accidents, secondary to hyper- 
tension, are also relatively uncommon. AIl- 
though trauma to the chest, either penetrat- 
ing or nonpenetrating, may injure the heart 
or cause death, cases of this kind make up a 
small portion of the total claims based on 
cardiac damage (less than 1 per cent of the 
Washington cases) and therefore will not 
be discussed here. 

In light of the foregoing, the comments 
will be restricted to the effects of effort, 
stress or strain in precipitating cardiac ac- 
cidents in persons with preexisting coron- 
ary atherosclerosis. Preexisting coronary 
disease has been specified, since it is gener- 
ally agreed that even great stress or effort 
rarely harms the normal heart. It should 
be noted that the omission of cardiovascu- 
lar diseases other than effort-related myocar- 
dial infarction from this discussion does 
not imply that in individual cases these 
other conditions are less important or that 
claims related to them less difficult to de- 
cide. 

Almost everyone who has been interested 
in the Workmen’s Compensation problems 
has been struck by the apparent disparity 
in the opinions of physicians, compensa- 
tion administrators and courts as to the re- 
lationship of effort at work to heart disease. 
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It is generally agreed that this variation in 
opinion stems from a lack of agreement 
among physicians as to when a given ef- 
fort may have played a significant role in 
precipitating a heart attack or death. That 
there should be such disagreement is not 
strange, for the problem is a complicated 
one—the possible aggravating effect of ; 
given stress on a progressive, degenerative 
disease which, in its natural course, is often 
punctuated by sudden worsening in the 
form of myocardial infarction or sudden 
death. What the factors are that precipi- 
tate coronary occlusion or sudden death is 
poorly understood. In most cases such at- 
tacks occur without a recognized significant 
event in the individual’s activity or environ- 
ment and, as a matter of fact, occur not 
uncommonly during sleep. A decision as to 
whether there is relation between a given 
effort at work and subsequent heart attack 
or death is made even more difficult by the 
observation of pathologists that a coronary 
occlusion may require hours or days to de- 
velop to the point of symptoms. The activi- 
ties of the worker immediately before the 
onset of symptoms, therefore, may be unim- 
portant in the process. 

It is well to remember that there are two 
different problems involved—one related to 
the underlying atherosclerosis, the other to 
the thrombotic or occlusive complications 
of this process. With the rare exception of 
cor pulmonale, secondary to job-related 
pneumoconiosis, no occupational heart dis- 
ease is recognized. However, there have 
been suggestions for some years that cer- 
tain aspects of some jobs, particularly as 
they relate to emotional stress, may acceler- 
ate the development of atherosclerosis.’ 
Proponents of this theory point out that 
stress may cause an elevation of serum 
cholesterol, which may accelerate the de- 
velopment of atherosclerosis. In addition, 
stress may cause an increase in pulse rate, 
cardiac output and blood pressure. Other 
as yet undefined ill effects of tension are al- 
so suspected. Friedman? and Russek"™ de- 
scribed a personality pattern common to 
young men with coronary disease, and em- 
phasized the importance of occupational 
and other forms of stress in the develop- 
ment of coronary atherosclerosis. However, 
others are skeptical of the importance of 
emotional factors*?* and the question re- 
mains unanswered. Even assuming it may 
yet be proved that emotional stress hastens 
the process of atherosclerosis, it does not 
seem to deserve weighty consideration in a 
discussion of job-related heart disease, for 


INSURANCE COUNSEL JOURNAL 


Page 639 


these reasons: Atherosclerosis takes years to 
develop, and emotional tension is only one 
of many factors apparently affecting its de- 
velopment; there are many sources of stress 
in a given worker’s life, some of which are 
totally unrelated to his job; it is difficult 
to qualify degrees of stress; and, as noted by 
Russek,!! the individual’s emotional reac- 
tion to his job is more important than his 
job classification, an observation supported 
by Pell and D’Alonzo,® who failed to find 
an increased prevalence of coronary disease 
in executive and managerial personnel, pre- 
sumably subject to a greater responsibility 
and, therefore, stress. 


It would appear that stresses and respon- 
sibilities that would be intolerable for one 
person are but a pleasant challenge to an- 
other. Although as physicians we consider 
emotional stress among other factors when 
advising patients regarding jobs, we are not 
justified in saying that any group of jobs, 
because of the emotional stress that may be 
involved, is harmful to people who have cor- 
onary heart disease. In addition, until we 
know much more of the causation of athero- 
sclerosis, we must be very cautious in com- 
pensation cases about concluding that the 
continuing emotional stresses of a particu- 
lar job over a period of years accelerated an 
atherosclerotic process and led to a heart at- 
tack or death sooner than it might other- 
wise have occurred. 


In recent years, attention has been di- 
rected toward the effect of exercise on the 
atherosclerotic process. A widely quoted 
study is that of Morris and co-workers,’ who 
compared the development of coronary dis- 
ease in bus drivers with that in bus conduc- 
tors, and in postmen with that in persons in 
sedentary jobs in the Postal Department of 
Great Britain. They believed their study 
proved that men in physically active jobs 
have a lower incidence of coronary heart 
disease in middle age than have men in 
physically inactive jobs, and also that the 
disease was not so severe in physically active 
workers, Other investigators who have done 
similar epidemiological studies have ex- 
pressed the belief that additional factors, 
such as diet and emotions,** were more im- 
portant determinants of atherosclerosis than 
exercise. However, as far as the topic of the 
moment is concerned, there is no evidence 
that moderate or even strenuous exercise 
over many years has a harmful effect on the 
course of atherosclerosis. Actually, the re- 
verse seems to be true. It must be added 
that exercise of any degree may produce an- 
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gina if the coronary artery is too narrowed 
to compensate for it. 

The chief problem for discussion here is 
the relationship of physical or emotional 
stress to acute myocardial infarction. Infor- 
mation on this is available in two areas: (1) 
The physiological effects of stress upon 
atherosclerotic coronary arteries, and (2) 
epidemiological studies correlating attacks 
of myocardial infarction with antecedent 
physical activities and emotional stresses. 

There are great deficiencies in knowl- 
edge of both areas. Admitting these defi- 
ciencies, let us consider the mechanisms of 
coronary occlusion and myocardial infarc- 
tion in order to determine whether they 
may be influenced by effort or stress. Cor- 
onary occlusion in the majority of instances 
occurs in one of three ways, by progressive 
intimal thickening, as a phenomenon sec- 
ondary to intimal hemorrhage and by intra- 
luminal thrombosis. It is agreed that all 
these processes occur as a part of the dis- 
ease process and usually with little relation 
to the patient’s environment. The ques- 
tion is whether any of them may be pro- 
duced or significantly influenced by envir- 
onmental conditions. 

Since reference has already been made to 
the lack of convincing evidence that athero- 
sclerosis is a job-related disease, the matter 
of intimal thickening needs no further dis- 
cussion. 


Paterson’? has been the leading exponent 
of the proposition that frequency and de- 
gree of intimal hemorrhage are important 
factors in coronary occlusion. He said it 
can be demonstrated that most intimal 
capillaries arise directly from the lumen of 
coronary arteries and not from vasa vasor- 
um in the adventitia. This being true, he 
said, increases in systemic pressure are trans- 
mitted directly to such capillaries; therefore, 
increase in blood pressure secondary to phys- 
ical exertion or emotional stress may rupture 
such capillaries, leading to significant thick- 
ening of the intima and in some cases to ac- 
tual occlusion of the coronary artery. Even 
if occlusion does not occur, Paterson said, 
a thrombus may form on the overlying and 
altered endothelium. He noted such inti- 
mal hemorrhage at autopsy in 87 per cent 
of 58 cases of death from coronary occlu- 
sions and, on the basis of the foregoing rea- 
soning, he expressed belief that coronary 
occlusion is often the result of physical ex- 
ertion or emotional stress. Other investi- 
gators have not found so high an incidence 
of intimal hemorrhage and have expressed 
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doubt it is as common a cause of coronary 
occlusion as Paterson believes. Yater and 
associates,”° for example, found evidence of 
recent intimal hemorrhage in the coronary 
artery in only 6 per cent of 450 soldiers who 
died of acute coronary artery disease, Some 
other pathologists believe that intimal cap- 
illaries arise from vasa vasorum and are, 
therefore, not as susceptible to changes in 
systemic pressure as Paterson’ suggested. 
Further, it is agreed that intimal hemor- 
rhage often occurs as a part of the disease 
process without regard to stress or strain. 
Although coronary thrombosis has oc- 
curred clinically in association with physi- 
cal or emotional stress often enough to sug- 
gest a causal relationship, it has been diffi- 
cult to explain the possible connection. At 
least three mechanisms have been proposed 
in addition to changes which may occur 
secondary to an intimal hemorrhage. One 
of the oldest such suggestions is rupture of 
an atheroma into the lumen of the coron- 
ary artery, leaving a rough spot on the inti- 
ma on which a thrombus forms. The way 
in which effort causes the rupture has not 
been adequately explained although the 
factors described by ‘Texon,** and referred 
to below, may be relevant. Evidence against 
this hypothesis is the lack of pathological 
proof that it occurs. Several observers have 
demonstrated an increased coagulability of 
the blood during acute emotional stress 
and have offered this as one of the causes 
of coronary thrombosis at such times.? Last- 
ly, Texon’® pees | described the hemody- 
namic factors which not only influence the 
localization of atherosclerotic lesions but 
may even initiate the occlusive event. He 
referred to Bernoulli’s theorem that fluid 
in motion possesses energy by virtue of its 
velocity and pressure. The static pressure 
plus the velocity pressure are constant as 
fluid flows in a tube of uniform size. How- 
ever, accerding to Texon’s concept, if there 
is narrowing at one point, the velocity in- 
creases and the static pressure falls corres- 
pondingly. The fall in static pressure at 
such a point produces a negative pressure or 
“suction” effect which stimulates intimal 
thickening and atherosclerotic plaque for- 
mation in this area. When degenerative 
changes in the plaque have progressed to a 
critical degree, an increase in velocity may 
increase the suction effect enough to detach 
the intimal layer and lead to thrombosis at 
this point. Such an increased velocity might 
occur with physical effort or emotional 
stress. Thus, we have four mechanisms 


which, theoretically, could lead to coronary 
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thrombosis and occlusion. It should be 
kept in mind that even if stress initiated 
thrombus formation, it might take hours or 
days for narrowing to progress enough to 
cause symptoms. 

The relation of coronary insufficiency to 
stress is easier to visualize. This is an ex- 
tension of the process which produces an- 
gina pectoris but in which more prolonged 
disproportion between blood flow through 
the coronary arteries and blood needs of the 
myocardium leads to permanent, usually 
focal, myocardial necrosis. It occurs in the 
presence of preexisting coronary athero- 
sclerosis which may have been unrecognized. 
It may, of course, be produced by anything 
that increases cardiac work, including phys- 
ical effort or emotional stress, in addition 
to a number of conditions leading to de- 
creased coronary flow, such as shock, hem- 
orrhage and arrhythmia. It is generally 
agreed that this is a mechanism by which 
severe and prolonged effort or stress may 
lead to myocardial infarction even in the 
absence of coronary occlusion. 

There are many statistical studies on the 
relationship of effort to myocardial! infarc- 
tion, among which the most widely quoted 
are those of Master,’ purporting to show no 
relationship between effort and coronary oc- 
clusion, and those of French and Dock‘ and 
Yater and coworkers*® suggesting there is 
relationship between unusual physical ef- 
fort and myocardial infarction. Suffice it 
to say this is a subject which lends itself to 
bias and strong opinion, depending on the 
author’s background and approach. The 
facts are few, the opinions many, divergent 
and often not entirely objective. 

The American Heart Association, 
through its rehabilitation program, has 
been much interested in this program, since 
fear of increased costs under industrial in- 
surance acts has been one of the deterrents 
to employment of persons with heart dis- 
ease. There are two committees of the 
American Heart Association working on the 
problem, the Trauma and Strain Commit- 
tee and the Medical, Legal and Insurance 
Committee. 

The Trauma and Strain Committee has 
three projects under way: 

1. The careful pathological examination 
of sudden deaths of heart disease in New 
York City correlated with the circumstances 
before death."* 

2. A clinical study of the relation of events 
at work to heart attacks in a large New York 
industry. 
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3. A comprehensive investigation of le- 
gal procedures involved in decisions in com- 
pensation claims based on heart damage all 
over the United States. 

Completion of the first two studies will 
shed more light on the possible relation of 
stress and strain to heart attack but cannot 
be expected to solve the problem. 

Although the ultimate truths in this mat- 
ter will probably elude us for some years, 
today’s compensation cases based on allega- 
tion of heart damage cannot be postponed, 
and since the present methods of arriving 
at a decision in such cases are often unsatis- 
factory and unjust, some states have at- 
tempted to develop more logical and equit- 
able procedures for handling compensation 
claims of this kind. Such attempts may be 
classified under four headings: 

1. Development of medical criteria for 
the relationship of strain to heart disease; 

2. Setting up of expert and unbiased pan- 
els to make such decisions; 

3. Amendments to existing laws; 

4. Improvement of application of exist- 

ing laws. 
Under Point 4 should be mentioned the im- 
provement of rehabilitative efforts for car- 
diac claimants under Workmen’s Compen- 
sation. There may well be other ap- 
proaches. 

In 1952, under the stimulus of the chair- 
man of the Industrial Commission of the 
State of Utah, a group of internists in the 
Salt Lake area formulated criteria for the 
relation of strain to heart disease’® which 
were accepted by their colleagues. In addi- 
tion, they set up a system whereby each 
claim based on allegation of cardiac injury 
was examined by two or more experts from 
a panel chosen by the industrial commis- 
sioner from a list of specialists in that field 
that was submitted by the Utah State Medi- 
cal Association. 

After careful examination of the claimant 
by the panel, an opinion was submitted as 
to causal relation, this opinion being avail- 
able before litigation occurred. According 
to Dr. L. E. Viko, one of the men chiefly 
responsible for the Utah plan and chair- 
man of the cardiac panel, “Medical findings 
and Commission decisions are now reason- 
ably consistent,” and “knowledge of this 
has led to a marked decrease of the number 
of unreasonable claims.” According to In- 
dustrial Commissioner O. A. Wiesley’® of 
Utah, “Fear, suspicion, bias and hatred have 
been eliminated because expert, honest, 
medical opinion is available to both parties 
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at no cost.” Formal hearings by the Utah 
Industrial Commission have been decreased 
from an average of 300 a year to 40. 

Similar criteria for the relation of strain 
to heart disease were formulated in the 
State of Washington in 1955 and a guide for 
physicians was published.’? These criteria, 
a part of which has been quoted, have been 
approved by the three societies of internal 
medicine in the State of Washington and 
have been discussed in most of the county 
medical societies. The criteria are common- 
ly referred to in heart disease compensation 
cases in Washington. The Department of 
Labor and Industries sends a copy of them 
with the file on each case related to heart 
disease to serve the examining physician 
as a guide in making his decision. 

A panel of interested and qualified in- 
ternists has been set up through the Wash- 
ington State Heart Association and the 
Washington Society of Internal Medicine. 
Two or more of these panelists in different 
localities are selected by the Department to 
examine the living claimant or the file of 
the deceased. The panel decision has no 
legal status in Washington but, from our 
observations, appears to be usually accepted 
by the Department as the basis for its de- 
cision. It should be emphasized that the 
Heart Association became involved in the 
medico-legal problem through its rehabili- 
tation program; that it is not for or against 
claimant or employer but is interested in a 
prompt and fair settlement of cardiac 
claims. 


Three years ago, Oklahoma cardiologists 
drew up similar criteria® and distributed 
them to physicians in the state. Many states, 
of course, have procedures for using expert 
and impartial panels for review of accident 
claims in all fields of medicine. 


Early in the Heart Association’s investi- 
gation of the workmen’s compensation situ- 
ation in Washington, it was noted that some 
competent physicians were offering opin- 
ions as to causal relation that did not accord 
with accepted medical thought. When con- 
fronted with such opinions, their explana- 
tions often were based on their interpreta- 
tion of the law (usually wrong) or their rec- 
ognition of the financial needs of the claim- 
ant or survivors. Legal consultants have 
made it clear that as physicians we should 
make our judgments on purely medical 
grounds and should not warp our conclu- 
sions to thwart the law or to meet an eco- 
nomic need. This is a good rule to remem- 
ber: We should practice medicine and let 
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the courts interpret the law. If the laws are 
inadequate or unjust, we should by other 
means attempt to influence a change 
through our legislators. 

It would, of course, be desirable to know 
whether this combination of medical cri- 
teria and panel examinations does improve 
the application of the Workmen’s Compen- 
sation Law in cardiac cases. If it is suc- 
cessful, it should lead to more uniform med- 
ical opinion regarding the effect of stress on 
the heart, to a reduction in the proportion 
of such cases proceeding to litigation, to 
prompter settlement of claims, to aggressive 
rehabilitation efforts and, lastly and most 
important, to better employment opportun- 
ities for persons with heart disease. Since 
there are many influences besides those of 
physicians that bear on the way workmen’s 
compensation laws are administered, it is 
difficult to assess the relative importance of 
each. However, the Heart Association’s 
committee has been encouraged by accep- 
tance given to its efforts by physicians, ad- 
ministrators of the law, employers, labor 
unions and others. A study is under way in 
Washington reviewing cardiac claims since 
1950 which will better evaluate the prob- 
lem. One preliminary and interesting bit of 
evidence from this study is as follows: 
“There has been an almost steady decrease 
in the total number of accepted cardiac com- 
pensation cases, from 124 in 1950 to 68 in 
1957.”"* This decrease stands in contrast to 
an increase in such cases reported in New 
York State and to frequent statements that 
such cases are increasing throughout the 
country. We who are working on the study 
were surprised to find this diminishing 
number of cases and, as yet, are unable to 
explain it satisfactorily. 
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Fusion Of Vertebrae Following Resection Of 
Intervertebral Disc* 


Lesuiz E. Geicer, M.D.** 
South Pasadena, California 


HE ideal surgical treatment of disease 

of the intervertebral disc is still under 
discussion. Combination of discoidectomy 
with bone-graft fusion of the spine has been 
recommended in order to diminish the fre- 
quency of unsatisfactory sequelae following 
operative treatment of the degenerated in- 
tervertebral disc.*:!* Dandy,®?° however, 
stated that “spinal fusion in disc cases is 
absolutely unnecessary; all one has to do is 
curette out the nucleus pulposus and the 
joint will fuse itself.” This statement, so far 
as we know, was not yet confirmed by post- 
mortem examination in man. It is, there- 
fore, the purpose of this communication to 
present 2 cases in which radical discoidec- 
tomy by itself was followed by vertebral fu- 
sion. 


CASE,REPORTS 


Case 1. S.L., a 48-year-old male mineral 
surveyor, was admitted to the Montreal 
Neurological Institute in 1948 complaining 
of severe low-back pain with right sciatic 
radiation and weakness of dorsiflexion of 
the right foot. His back had been stiff as 
long as he could remember and, for the pre- 
vious 17 years, progressively more severe at- 
tacks of low-back pain were experienced. 
Three months before admission, while lift- 
ing a heavy object, an excruciatingly se- 
vere low-back pain developed suddenly and 
within 2 weeks radiated intermittently to 
the right ankle, across the foot to the big toe. 
Sensory or sphincter disturbances were not 
present. The pain had subsided somewhat 
10 days before admission. 

Examination. The right pelvic brim was 
tilted upward. Marked spasm of lumbar 
paravertebral muscles and pain prevented 
flexion of the spine. Straight-leg raising was 
limited to 40° on the right and to 70° on the 
left. The right anterior tibial group of mus- 
cles was weak. Reflexes and sensory find- 
ings were reported as normal. 


*Reprinted by permission from the JOURNAL OF 
Neurosurcery for January 1961. 

**Present address: Department of Neurosurgery, 
Los Angeles County General Hospital, Los Angeles 
33, California. 


Roentgenograms of the spine showed a 
narrow L4-L5 interspace. Myelography sug- 
gested rightsided, posterolateral protrusion 
of the discs at the L3-L4 and L4-L5 levels. 


Operation (Dr. W. V. Cone), Sept. 12, 
1948. With the patient prone and the back 
sharply flexed at the iliac crests, spinal and 
local anesthesia were administered. The 
paraspinal muscles were reflected subperios- 
teally through a midline incision. The 
spines and laminae were thus exposed bi- 
laterally from the 3rd to the 5th lumbar 
segment. The right laminae of L3, L4 and 
L5 were partially resected. The ligament- 
um flavum was removed completely be- 
tween these levels to the right of the mid- 
line. A “bulging” disc was found imping- 
ing on the 4th lumbar root. The right 5th 
root, in turn, was found to be compressed 
by a sequestrum of nucleus pulposus pro- 
truding through the annulus fibrosus. ‘The 
space between the roots and the annulus 
contained a moderately heavy amount of 
scar tissue. The contents of the L3-L4 and L- 
4-L5 interspaces were evacuated to the great- 
est extent allowed by the unilateral ap- 
proach. The hyaline cartilage was removed 
following curettement. The roots were fur- 
ther decompressed by removal of adjacent 
capsular ligament, annulus fibrosus and 
granulation tissue. The apophyseal joints 
were not further disturbed. The wound was 
closed with interrupted wire sutures. 


Microscopic Report. Sections of the ex- 
cised tissue revealed typical degenerated 
nucleus pulposus, hyaline and fibrocarti- 
lage. 


Postoperative Course. The patient was 
allowed to stand on the day after operation 
and by the 2nd day was performing inten- 
sive lumbar tension-and-extension exer- 
cises. His recovery was uneventful except 
for the appearance of a small operative 
hematoma which was aspirated. At time of 
discharge mild weakness of dorsiflexion of 
the right foot persisted and the right ankle 
jerk was diminished. Both the patient and 
his wife judged the result of the operation 
to be excellent. 
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Fic. 1. Case 1. Sagittal section of lower lumbar and 
sacral spine. Beginning bony union was found at 
L3-L4 and L4-L5 levels which had been curetted. 
A degenerated disc was present at L5-S1 interspace 
which had not been operated upon. 


Twenty months after the discoidectomy, 
he was readmitted with complaints of gen- 
eralized seizures, headache and aphasia of 
6 weeks’ duration. At a frontal craniotomy 
a large neoplasm was found. He expired 3 
days after operation. 

Pathological Examination. The neo- 
plasm removed at craniotomy and subse- 
quent autopsy was a widely disseminated 
malignant melanoma of unknown primary 
source. 

The lumbosacral spine was removed in- 
tact and fixed in 10 per cent formalin (by 
Dr. J. Roth). Subsequently, the s ecimen 
was sectioned in two parasagittal planes 
with a bandsaw. Blocks were also cut 
through the interspaces and the apophyscal 
joints in preparation for microscopic study. 

The interspaces at L3-L4 and L4-L5 meas- 
ured 5 mm. each and were joined by firm 
fibrous connective tissue and small spicules 
of bone connecting with the spongiosa of 
the vertebral bodies (Fig. 1). The mechani- 
cal stability at these two levels was excellent. 
The apophyseal joints at both levels re- 
vealed a narrow interspace and eroded car- 
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tilage indicative of early arthrodesis. The 
intervertebral foramina were quite ade- 
quate in size to allow free space for the nerve 
roots. 

At the lumbosacral junction, the picture 
was different. Here a herniated disc pro- 
truded through a tear in the annulus fi- 
brosus. ‘The interspace was only mildly 
narrowed and contained loose, vascular con- 
nective tissue and cartilaginous debris. Me- 
canical stability was poor. The facets, how- 
ever, appeared normal. 

Case 2. G.F., a 57-year-old housewife, was 
admitted to the Montreal Neurological In- 
stitute in 1944 with complaints of severe 
low-back pain with right sciatic distribution 
of 2 weeks’ duration. She had had inter- 
mittent attacks of lumbago since the age of 
18. Three weeks before admission she 
slipped and fell. Severe low-back pain en- 
sued which was soon aggravated by radia- 
tion of the pain to the right heel on any 
movement. In the pain-free intervals, pares- 
thesias of numbness and tingling were no- 
ticed in the posterior part of the right thigh 
and calf. 


Examination. There was severe spasm of 
the paravertebral muscles in the lumbo- 
sacral region. Straight-leg raising was di- 
minished to 60° on the right. An L5 and 
S1 dermatome hypalgesia and a diminished 
ankle jerk were found on the right side. 
The right calf and anterior tibial groups of 
muscles were weak. 

Myelography demonstrated a definite 
right, posterolateral herniation of the in- 
tervertebral disc at the L4-L5 level. The 
possibility of a herniation between L5 and 
the sacrum was also considered. 

Operation (Dr. W. V. Cone) , Dec. 6, 19- 
44, The patient was placed prone with her 
back sharply flexed at the iliac crests. Un- 
der spinal and local anesthesia, a low mid- 
line, lumbar incision was made. The lam- 
inae to the right of the midline were ex- 
posed from L3 to the sacrum. Partial lam- 
inectomies were performed at the L4-L5 
and L5-S1 levels. The interlaminal space 
was narrow and the laminal alignment was 
abnormal between L4 and L5, resulting in 
compression of the ligamentum flavum. 
The ligamentum flavum was removed com- 
pletely at both levels. An unusually large 
sequestrum of disc tissue herniated into the 
spinal canal below the edge of the 5th lum- 
bar vertebra. Tic lumbosacral junction 
appeared entirely normal. The articular 
capsule adjacent to the L5 root was resected, 
resulting in wide decompression of the nerve 
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root. The joints were not further disturbed. 
The L4-L5 intervertebral space was entered 
by sharp dissection through the posterior 
intervertebral ligament and annulus fibro- 
sus. The contents of the interspace were 
evacuated to the greatest possible extent 
from the unilateral approach. The oppos- 
ing surfaces of the vertebral bodies were cu- 
retted until cancellous, bleeding bone was 
encountered and all hyaline cartilage was 
removed. 

Microscopic Report. The tissue excised 
consisted of fibrocartilage and fibrous con- 
nective tissue. 

Postoperative Course. Recovery was im- 
peded by the simultaneous onset of meno- 
pausal symptoms. As usual, ambulation 
was instituted on the Ist day after opera- 
tion together with an active regimen of 
physiotherapy consisting mainly of exer- 
cises in extension. There was no evidence 
of infection of the wound or other inflam- 
matory process in the interspace. By the 
time of discharge, the mobility of the spine 
was greatly improved and weakness had 
disappeared. 

She was seen frequently in the ensuing 
years by members of the staff of the Mon- 
treal Neurological Institute during admis- 
sions to the Royal Victoria Hospital pri- 
marily for symptoms of generalized arterio- 
sclerosis. Her only complaint relative to the 
operation was a consciousness of the lower 
part of the back after prolonged sitting. 
The findings of the most recent neurologi- 
cal examination (6 months before death) 
were normal except for the absence of both 
ankle jerks. In November, 1955, 11 years 
after her discoidectomy, the patient suc- 
cumbed. 

Pathological Examination. Autopsy dis- 
closed the presence of arteriosclerotic car- 
diovascular disease, an old myocardial in- 
farction with a mural thrombus and throm- 
botic occlusion of the superior mesenteric 
artery. 

The lumbosacral spine was removed in- 
tact. After fixation in 10 per cent formalin, 
the specimen was sectioned in the midsag- 
ittal and one parasagittal plane to each side 
of the midline with a carpenter’s bandsaw. 

The fusion is shown clearly in both the 
radiographs and the photographs of the 
sections (Figs. 2, 3 and 4). It was noted 
that the ankylosis was much more complete 
on the side of the discoidectomy. The sec- 
tions of the apophyseal joints showed tra- 
versing trabeculae of bone indicating total 
arthrodesis. The right L4-L5 intervertebral 
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Fic. 2. Case 2. Parasagittal section to right of midline 
showing bony fusion at level of operation, L4-L5. 


foramen measured 3 mm. less in diameter 
than the adjacent or opposite foramina 
(Figs. 5 and 6). There was no significant 
scarring or deposition of fibrous tissue about 
the roots in the foraminal regions. 


DISCUSSION 


Healing by fusion following radical dis- 
coidectomy in these cases is similar to the re- 
sults observed in studies of intervertebral- 
disc lesions in animals. 


The intervertebral space of the rabbit 
was damaged by means of gross instrumen- 
tation by both Lob*!.2? and Schrader.*® The 
animals were sacrificed 3 months following 
operation at which time bony and fibrous 
invasion was found at the affected inter- 
spaces. More recently, Smith and Walms- 
ley*° reported dense collagenous overgrowth 
at the site of the removed nucleus pulposus 
of the rabbit. Some ossification was present 
about the scars of the incision through the 
annulus fibrosus. In dogs, fibrosis and for- 
mation of bone appear in the interspace 
about 5 months after mechanical damage 
to and partial removal of a lumbar inter- 
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Fics. 3 and 4. Case 2. (Left) Radiograph of median sagittal section. Note superiority of fusion on side of 


operation (right side) . 
(Right) Thin section radiograph to show trabeculae of bone traversing the interspace. 
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vertebral disc.*°-**.33 Tamman** correlated 
the degree of ingrowth of granulation tissue 
and ossification to the extent of the discoi- 
dectomies. The canine discoidectomies of 
Key and Ford’® are of interest because the 
animals were sacrificed just 1 month after 
operation. The development of fusion 
could not be expected during such short 
postoperative survival, but the finding of 
ingrowth of vascular connective tissue prob- 
ably represented the initial stage of healing. 
Haas,'*!® attempting an experimental con- 
firmation of Dandy’s hypothesis relative to 
vertebral-body fusion, resected both the 
nucleus pulposus and the cartilaginous 
plates after curettement of the lumbar in- 
terspaces in dogs. His technique is directly 
comparable to that used in the discoidecto- 
mies of the presently described human cases. 
Within 4 or 5 months, bony fusion develop- 
ed between the vertebral bodies. He noted 
that the rate of fusion was inversely propor- 
tional to the age of the animal. Islands of 





Fic. 5. Case 2. Section to right of midline to show 
intact articular facet at L5-S1 compared with fusion 
and remaining bit of cartilage at L4-L5 facet (ar- 

row). 
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disc tissue remaining from inadequate ex- 
tirpation accompanied failures of total fu- 
sion. 


The monkey serves as an appropriate sub- 
ject for investigations of intervertebral-disc 
surgery because of the similarity of the 
static and dynamic forces acting upon its 
spine to those in man. Both Rabinovitch*’ 
and Jenkner et al.** reported firm, fibrous 
ankylosis following removal of only the nu- 
cleus pulposus. The vertebral bodies 
fused by bone after about 6 months if the 
cartilaginous plates were also curetted and 
removed. The extent of the fusion was 
found to depend upon the amount of car- 
tilage removed. 


These results indicate, therefore, that if 
only the nucleus pulposus is removed, the 
vertebral bodies will be joined only by fi- 
brous connective tissue. This type of fusion 
is shown in the specimen removed at autop- 
sy by Ott. The prerequisite of bony fu- 
sion appears to be the removal of the carti- 
laginous plates from the vertebral bodies. 
A direct correlation seems to exist between 
the amount of disc tissue removed and the 
rate and completeness of the fusion. 


In the cases presented herein, both the 
nucleus pulposus and the cartilaginous 
plates were removed. As may be predicted 
from the preceding brief review of the re- 
sults of experimental surgery, the vertebral 
bodies were found to be fused at the affected 
interspaces at autopsy. The ankylosis was 
fully mature in the case of longer survival 
(Case 2), yet islands of disc tissue which 
could not be reached from the unilateral 
approach remained —. In the pa- 
tient in Case 1, who lived only 20 months 
after operation, a primarily fibrous fusion 
was found with good mechanical stability. 
Beginning signs of ossification were present 
as well. The clinical experience of Dan- 
dy®?° and Cone® has also indicated that 
fusion will result from total discoidectomy. 
Dandy reported 30 instances in which fu- 
sion at the site of a discoidectomy was con- 
firmed at the time of subsequent reopera- 
tion for protrusion of discs at adjacent lev- 
els. The most important phase of the oper- 
ation is the establishment of the optimum 
conditions for healing by fusion.*-?°.*1_ This 
is achieved by removal of a quantity of disc 
tissue sufficient to allow the spongiosa of 
the adjacent vertebral bodies to fall into 
close apposition. In the cases presented 


here, discoidectomy even from a unilateral 
approach sufficed for fusion; but to facili- 
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Fic. 6. Case 2. Right side of specimen to illustrate 
size of intervertebral foramina. 


tate curetting and total removal of the disc, 
Cone later used a bilateral approach. Phys- 
ical means, such as early ambulation and 
exercises commencing on the Ist postoper- 
ative day, are also employed in order to ac- 
celerate collapse of the interspace. On the 
other hand Foltz et al.,2 using this tech- 
nique of discoidectomy, were unable to de- 
monstrate fusion in 16 patients operated 
upon. 


Several objections have been raised 
against this procedure. First of all, doubt 
has been expressed that sufficient curetting 
is technically feasible to achieve fusion 
without damage to the roots or the dural 
sac.°19 The technique of radical curette- 
ment, however, has been used successfully 
not only by Cone and Dandy but also by 
Cloward‘ in a large number of cases. Clow- 
ard employs this technique in order to pre- 
pare the vertebral bodies for an interverte- 
bral grafting procedure. The argument 
has also been raised that a decompression 
of the nerve root by the simple removal of 
the protruding sequestrum is in itself suf- 
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ficient treatment because the natural heal- 
ing process also terminates in fusion. It has, 
indeed, been demonstrated that the end re- 
sult of degeneration of the human interver- 
tebral disc, whether caused by trauma, in- 
fection or excess strain imposed by congeni- 
tal or acquired structural anomalies of the 
vertebral column, is also partial absorption 
of the intervertebral disc and bony fusion 
of the adjacent vertebral bodies. The scar- 
city of such fused spines in autopsy series is 
a reflection of the extreme slowness of the 
natural healing process. This seems to be 
hindered by the presence of residual carti- 
lage and nucleus pulposus which are inter- 
posed between the vertebral bodies.*:7:12,17, 
*7,28,3¢ By the time effective fusion occurs 
under such conditions severe arthritic 
changes at the apophyseal joints may be 
caused by abnormal rocking and tilting 
movements between vertebrae that are de- 
prived of the buffering action of an elastic, 
turgid disc. The resultant capsular hyper- 
trophy may then embarrass the root be- 
tween the disc and the capsule. A posterior 
ee may stretch the root over 
the superior articular facet of the underly- 
ing vertebra.**?3 It is the aim of radical 
discoidectomy to effect firm stabilization 
before arthritic changes can develop. The 
fusion of the apophyseal joints in these au- 
topsies is interpreted as the result of immo- 
bilization rather than of repeated trauma. 


Another frequently mentioned criticism 
of radical discoidectomy is that collapse of 
the interspace causes a narrowing of the in- 
tervertebral foramina. To counteract this 
possible source of compression of the root, 
some techniques call for the insertion of 
bone pegs or cylinders into the curetted in- 
terspace in order to maintain the normal 
separation of the vertebral bodies when 
fused.?-4.25.35 Tt was Dr. Cone’s opinion that 
collapse of the interspace will not cause 
compression of the root if the surrounding 
soft tissue was resected adequately at the 
time of discoidectomy because the bony for- 
amen, even with maximal collapse, remains 
sufficiently wide to transmit the root. In 
the 2 cases presented, and in many other 
similar instances,* there was no evidence of 
compression of the root following collapse 
of the interspace. Nor is fusion necessarily 
hastened by intervertebral grafting proce- 
dures. Such techniques also carry the dan- 
ger of protrusion of the graft into the spinal 
canal, an increased likelihood of infection 
of the wound and a prolongation of postop- 
erative disability. 
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SUMMARY AND CONCLUSIONS 


Two autopsies are presented to illustrate 
vertebral-body fusion following radical dis- 
coidectomy. One case of a 20-month post- 
operative survival shows firm, fibrous anky- 
losis with beginning ossification. The oth- 
er, of a 12-year survival, demonstrates ma- 
ture bony union. In neither case was there 
any clinical or postmortem evidence of post- 
operative constriction of the root. Animal 
experiments indicating bony fusion follow- 
ing removal of intervertebral discs are dis- 
cussed. The feasibility of nearly total dis- 
coidectomy to aid in preventing recurrent 
protrusion of the disc and to avert arthritic 
changes at the facets is emphasized. 
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Abdominal Injuries* 


Dr. Oscar CREECH, JR.** 
New Orleans, Louisiana 


WOULD like to discuss some of the as- 
I pects of abdominal injury considered to 
be important to proper treatment. These 
injuries are increasing in frequency, pri- 
marily because of the increasing incidence 
of automobile and pedestrian accidents. We 
hear a great deal about fatalities from auto- 
mobile accidents but relatively little about 
nonfatal accidents and the people who have 
injuries that are less than lethal and who 
survive to be treated. Yet it is this group 
that is important to the physician, since it 
affords an opportunity to save a life and to 
restore the injured to health. 


Specifically, I wish to make some remarks 
regarding the mechanisms of abdominal in- 
jury, the pathologic changes resulting from 


*Reprinted by permission from PosTGRADUATE 
MenpicinE, Vol. 29, No. 3, issue of March, 1961. 

**William Henderson Professor of Surgery and 
Chairman of the Department of Surgery, Tulane 
University School of Medicine; Tulane Surgical 
Service, Charity Hospital of Louisiana, New Orleans, 
Louisiana. 


injury, the clinical manifestations, the im- 
portant features leading to a correct diag- 
nosis, and, finally, the treatment. With 
regard to treatment, it should be empha- 
sized that once the diagnosis has been estab- 
lished and the patient properly resuscitated, 
treatment of specific intraabdominal in- 
juries follows established surgical principles. 

My remarks are based primarily on a large 
experience with abdominal injuries at the 
Charity Hospital in New Orleans. We not 
only have our share of irresponsible drivers, 
but unfortunately we also have people who 
engage in other types of irresponsible activi- 
ty with lethal or semilethal weapons. Thus 
we encounter abdominal trauma in many 
forms. 


Mechanisms of Abdominal Injury 


Penetrating wounds are most often a re- 
sult of ice picks and knives, firearms, flying 
objects and impalement (figure 1). Among 
these, ice picks and knives are the most fre- 
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FIGURE 1. Common causes 
of penetrating wounds of 
the abdomen. 
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Extent of Injury 





Stab 


wounds 








FIGURE 2. An abdominal injury resulting from a stab 
wound usually is confined to the quadrant in which 
the external wound is located. 


quently encountered devices. Of wounds re- 
sulting from firearms, the most common are 
those due to pistol shot; injury resulting 
from rifle fire is extremely uncommon. 
Wounds due to flying objects are a result 
of the rotary power mower in most in- 
stances. Either a blade of the mower or a 
piece of stone or metal propelled by the ro- 
tary blade is responsible. 


The extent of injury following a pene- 
trating wound can be deduced to a consider- 
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FIGURE 3. A wound due to a high-velocity missile 
usually involves multiple abdominal viscera. The 
missile’s course is not always straight, but the en- 
trance and exit wounds or the location of the mis- 
sile as observed on an x-ray permits reasonably ac- 
curate prediction of structural involvement. 
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able extent from the knowledge of the type 
of injuring agent. For instance, when a stab 
wound occurs the intraabdominal inju 
usually is confined to the abdominal quad- 
rant in which the external wound is located 
(figure 2). To be sure, a “switch blade ar- 
tist’” may insert a knife into his victim and 
sweep the blade in a 90 to 100 degree arc, 
thus producing damage to structures in 
more than one abdominal quadrant. How- 
ever, this is an exception. If a wound is due 
to a high-velocity missile, the tract of the 
missile usually is such that it involves more 
than one abdominal area and multiple vis- 
ceral injuries result (figure 3). The course 
the missile takes is not always a straight line, 
since it may be deflected by certain tissues. 
Nevertheless, one can predict with reason- 
able accuracy the likelihood of involvement 
of intraabdominal structures from the lo- 
cation of the wounds of entrance and exit 
or from the location of the missile as ob- 
served on an x-ray. 


Shotgun wounds of the abdomen are less 
common than pistol-shot wounds but are 
encountered occasionally as a result of hunt- 
ing accidents. In this type of wound the pat- 
tern of.injury is diffuse with the greatest 
injury occurring in the center of the pattern 
and decreasing severity of injury as the pe- 
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FIGURE 4. A shotgun wound produces a diffuse pat- 
tern of injury, most severe at the center and decreas 
ing in severity toward the periphery. 
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FIGURE 5. Chronologic pat- 
tern of a small series of 
gunshot wounds. Majori- 
ty of the injuries occurred 








7 AM. to 7 P.M. 





between 9 and 12 o'clock 
at night. 





Nonpenetrating Wounds 





FIGURE 6. Common 
causes of nonpene- 
trating abdominal 
injuries. 
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riphery is approached. Although a shotgun 
wound may involve a rather extensive area 
on the abdominal or lower chest wall, the 
intraabdominal injury usually is not se- 
vere unless the shooting occurred at close 
range (figure 4). 


It has been of interest to us to observe the 
seasonal and chronologic occurrence of gun- 
shot wounds in our city. In reviewing a 
small series of these injuries we noted that 
a majority occur in the winter and between 
the hours of 9 o’clock in the evening and 
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FIGURE 7. Primary effects of any abdominal injury. 


midnight (figure 5). Gunshot wounds are 
least frequent in the fall and between the 
hours of 6 and 9 o’clock in the evening. You 
may infer from these data what you will! 


Nonpenetrating injury of the abdomen 
may result from automobile accidents, ex- 
plosive blasts, and kicks, either by -man or 
by animals (figure 6). With the exception 
of kicks, the injuring force is applied dif- 
fusely, so that one can derive but little infor- 
mation regarding the sites of intraabdomi- 
nal injury from a knowledge of the injuring 
agent. 


Primary Effects of Injury 


Irrespective of the mechanism of injury 
and whether the wound is penetrating or 
nonpenetrating, the primary effects of ab- 
dominal injury are hemorrhage and peri- 
tonitis (figure 7). It is immediately evi- 
dent that these two states are interrelated, 
since intraabdominal hemorrhage produces 
peritoneal irritation as well as reduction 
in circulating blood volume, while perito- 
nitis is associated with peritoneal irritation 
and, if severe, with reduction in circulating 
blood volume. Although this interrelation- 
ship may sometimes make it difficult to dif- 
ferentiate between hemorrhage and perito- 
nitis as a cause of the clinical manifesta- 
tions, in general the signs of reduction of 
blood volume which follow peritonitis will 
appear later than those which occur follow- 
ing hemorrhage. 


Pathologic Anatomy 


In a recent analysis of 400 cases of stab 
wounds of the abdomen reviewed by one of 
my associates, Dr. Kenneth Moss, it was 
found that a variety of intraabdominal 
structures were injured (table 1). In about 
one-fourth of the cases the liver was in- 
volved, with the stomach, small intestine 
and large intestine next in order of frequen- 
cy. Although retroperitoneal hematoma oc- 
curred in 5.75 per cent, injury to retroperi- 
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FIGURE 8. Incidence of involvement of various ab- 
dominal structures in 30 cases of gastrointestinal 
perforation following nonpenetrating abdominal 
trauma. 


toneal viscera (duodenum, pancreas and 
kidney) was less common. In contrast, a re- 
view of 30 cases of gastrointestinal perfora- 
tion following nonpenetrating abdominal 
trauma disclosed injury to the stomach in 
one instance, duodenal injury in two, je- 
junal injury in 18, injury to the ileocecal 
region in eight, and injury to the sigmoid 


TABLE 1 
INCIDENCE OF INJURY TO ABDOMINAL AND THORACIC 


STRUCTURES IN 400 CAsEs OF STAB WouNps 
OF THE ABDOMEN 
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FIGURE 9. Tender- 
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in one (figure 8). The frequency with 
which the spleen and liver are involved in 
nonpenetrating abdominal trauma is well 
known and does not require elaboration 
here. 


Diagnosis 


Having in mind the mechanisms of injury, 
the frequency of involvement of the various 
intraabdominal structures, and the primary 
effects of injury, let us consider the diagno- 
sis. It must be emphasized that one needs 
to rely on clinical manifestations in order 
to make an early correct diagnosis. History 
is important, to be sure, and should be care- 
fully elicited whenever possible. Unfor- 
tunately, many of these patients are coma- 
tose or are so confused that a reliable his- 
tory cannot be obtained. 

Signs of peritoneal irritation usually are 
present following injury to intraabdominal 

















Cystogram 













. V. Pyelog ram Fs Nonfunction 
a 


ness, pain or re- 
duced peristalsis, or 
a combination of 
these three  find- 
ings, is present in 
about 90 per cent 
of conscious  pa- 
tients with intra- 
abdominal injury. 
Paracentesis 
is about 80 per cent 
accurate in indicat- 
ing hemorrhage o1 
peritonitis. X-rays 
are not of much 
help except in de- 
tecting genitourin- 
ary injuries. Lab- 
oratory data are of 
even less value. 


Lab. tests 
no good 


structures. Next in frequency is the evi- 
dence of intraabdominal hemorrhage. The 
manifestations of peritoneal irritation and 
intraabdominal hemorrhage often can be 
detected only by frequent careful examina- 
tion. If the patient is examined shortly aft- 
er injury, physical signs may be equivocal, 
but as bleeding and peritonitis continue 
the signs become more clear-cut and subse- 
quent examination will reveal the presence 
of intraabdominal injury. 


Tenderness over the abdomen is the most 
common finding. Then comes abdominal 
pain and, finally, auscultatory evidence of 
reduced peristalsis (figure 9). One or all 
of these manifestations are present in about 
90 per cent of conscious patients. The next 
most helpful diagnostic maneuver is para- 
centesis of the abdomen, which in our ex- 
perience is accurately indicative of hemmor- 
rhage or peritonitis in about 80 per cent of 


FIGURE 10. Roentgenog- 


_ __a«#, Extravasation raphy is invaluable in de- 


tecting injury to the gen- 
itourinary tract. 
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FIGURE 11. Extravasation of dye around right kid- 
ney in intravenous pyelogram of a child injured 
when he ran into a clothesline. There was no blood 
in the urine. Operation disclosed splenic rupture 
and complete disintegration of the right kidney. 


cases. ‘This procedure will be described in 
detail later. 

One should not expect to get much help 
from x-ray examination in establishing the 
diagnosis, except in instances of injury to 
the genitourinary tract. At best, roentgeno- 
grams of the abdomen are suggestive, but 
without the support of physical findings 
they usually are inadequate. As for labora- 
tory examinations, these are of even less val- 
ue, and aside from the detection of blood in 
the urine they are of little practical value. 

Although roentgenograms do not often 
establish the correct diagnosis of other ab- 
dominal injuries, they are invaluable in de- 
tecting injury to the genitourinary tract 
(figure 10). Intravenous pyelograms will 
clearly reveal nonfunction of or extravasa- 
tion from an injured kidney. The following 
cases illustrate the value of excretory uro- 

ams. 

A child ran into a clothesline which 
struck him across the middle of the abdo- 
men. When he was admitted to the hospital 
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FIGURE 12. Displacement of left ureter toward mid- 
line. Patient was kicked in the left flank. Perfor- 
ation of the descending colon and a large surround- 
ing hematoma were found at operation. 


it was obvious that there was intraabdomi- 
nal injury, and it was the consensus that the 
injury consisted of a ruptured spleen. How- 
ever, to rule out injury to the urinary tract 
an intravenous pyelogram was obtained 
which disclosed extravasation of dye around 
the right kidney, although there was no 
blood in the urine (figure 11). At opera- 
tion it was found that the spleen was rup- 
tured, but there was also complete disinte- 
gration of the right _ 

A man was kicked in the left flank dur- 
ing a barroom brawl and came to the hos- 
pital several hours later with signs of peri- 
tonitis. An intravenous pyelogram disclosed 
displacement of the left ureter toward the 
midline (figure 12). At operation there was 
a perforation of the descending colon with 
a large surrounding hematoma. 

In addition to detecting rupture of the 
bladder, a cystogram also may aid in diag- 
nosis of retroperitoneal hematoma prior to 
operation. A child was crushed between two 
moving automobiles, and when admitted to 
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FIGURE 13. A cystogram may aid in preoperative di- 
agnosis of retroperitoneal hematoma, as this film 
did. The patient, a child, was crushed between two 
moving automobiles and was in severe shock without 
evidence of peritonitis. Pear-shaped deformity of 
bladder indicates hematoma. 


the hospital was in severe shock without evi- 
dence of peritonitis. A cystogram showed 
a pear-shaped bladder deformity indicative 
of an extensive retroperitoneal hematoma 
(figure 13). 

As experience with acute traumatic con- 
ditions accumulates, it becomes evident that 
vascular injury is often associated with ab- 
dominal trauma. Thus, we are employing 
arteriography with greater frequency in an 
attempt to detect arterial injury prior to 
operation. Recently a patient was admitted 
to the hospital following an automobile ac- 
cident. There were obvious signs of perito- 
neal irritation, and blood was — in 
the urine. An intravenous pyelogram re- 
vealed nonfunction of the left kidney, and 
on a lumbar aortogram the left renal artery 
could not be visualized (figure 14). At oper- 
ation it was found that the left renal artery 
had been sheared off from the aorta. 
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FicuRE 14. Vascular injuries are often associated 
with abdominal trauma, and arteriographic studies 
are being made with greater frequency to detect 
them. In this patient, who was injured in an auto- 
mobile accident, the left renal artery was not vis- 
ualized on a lumbar aortogram. It had been sheared 
off from the aorta. 


Perforation of a hollow viscus as a result 
of abdominal trauma may produce air un- 
der the diaphram which is detectable on 
the roentgenogram (figure 15). Injury of 
the spleen with hematoma formation may 
be evident from the x-ray examination. 
In one instance the roentgenologist was per- 
forming a barium enema study following a 
gastrointestinal series and observed that the 
stomach was displaced medially and the 
splenic flexure of the colon was displaced 
downward by a shadow in the left upper 
quadrant (figure 16). Careful question- 
ing of the patient disclosed that he had sus- 
tained an insignificant blow to the left 
chest cage eight days previously. At opera- 
tion a subcapsular hematoma of the spleen 
was found. 

The diagnostic value of abdominal para- 
centesis was mentioned earlier. Because of 
its importance I would like to describe the 
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FIGURE 15. Air under the diaphragm in a case of per- 
foration of a hollow viscus due to abdominal trau- 
ma. 


technic (figure 17). For this procedure we 
use a Potter needle which is fluted on the 
end and has an opening on the side. In years 
past it was used in inducing artificial pneu- 
mothorax for the treatment of tuberculo- 
sis. The lower quadrants of the abdomen 
are prepared with antiseptic solution, and 
the skin and subcutaneous tissues are in- 
filtrated with 1 per cent NOVOCAINE®. 
A 10 cc. syringe is attached to the Potter 
needle and it is inserted into the abdominal 
cavity through the anesthetized area. Aspir- 
ation is carried out, and if negative a second 
aspiration is made in a similar site in the op- 
posite lower abdominal quadrant. Since 
this test is negative in about 20 per cent of 
cases in which there is significant abdominal 
injury, it should not be employed until 
thorough evaluation of the patient has been 
made. It is not a substitute for clinical 
judgment. 


Treatment 


The immediate treatment of a patient 
with abdominal injury should begin be- 
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fore examination and then proceed simul- 
taneously with examination. While many 
of these patients will have multiple injur- 
ies and will require the attention of a vari- 
ety of specialists, the physician to whom the 
patient presents himself first is the one 
who should decide the direction the case 
will take. I do not mean to imply that the 
physician making the initial examination 
will necessarily do all that needs to be done, 
but there are certain things he must do if 
the patient is to survive in a condition which 
will permit definitive therapy. For instance, 
one must insure that the patient has an 
adequate airway and an adequate circulat- 
ing blood volume. A patient with an ab- 
dominal injury may also have an obstructed 
airway from tracheal or intrathoracic in- 


jury or from aspirated vomitus or from other 


causes. He may be comatose and the phar- 
ynx may be blocked by the tongue. There- 
fore, one must make certain that air is mov 
ing in and out of the lungs in adequate 
quantities, and that the lungs are sufficient- 
ly expanded to provide the necessary con- 
tact between alveolar air and blood in the 
pulmonary capillaries. 


Any patient who has severe abdominal in- 
jury will have some reduction of the circu- 
lating blood volume, and this usually is 
evident by an increase in the pulse rate and 
a reduction in blood pressure. It is a policy 
in our emergency room to start a solution 
of crystalloid (physiologic saline or dex- 
trose) solution at the time the patient is 
typed and cross matched for blood. We 
then complete the initial physical examina- 
tion, and by this time blood will be avail- 
able for administration if necessary. When 
the patient is admitted in extreme shock, 
a plasma expander is administered instead 
of a crystalloid solution. 


After initial resuscitative measures have 
been taken, one can begin to assess the ex- 
tent of total injury. One can determine the 
presence of major fractures, significant 
thoracic injury, damage to the urinary 
tract, and the presence of blood in the abdo- 
men. Fractures should be properly splinted 
before the patient is moved for x-rays or to 
the operating room. The blood volume 
should be replaced also before the patient 
is moved, unless it is evident that continued 
massive hemorrhage is taking place. If 
there is associated thoracic injury with the 
presence of hemopneumothorax, this should 
be managed by insertion of an intercostal 
catheter connected to underwater drainage. 
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FIGURE 16. Splenic injury with hematoma may be evident from x-ray examination. This patient had a 
— hematoma of the spleen as a result of a seemingly insignificant blow to the chest eight days 
earlier. 


Illustrative Cases 


To illustrate the important features in 
the management of abdominal iniviy, I 
would like to present briefly the chronol- 
ogy of treatment in several patients. 

Case 1 (table 2)—A 14 year old boy was 
run down by an automobile and was 
brought to the emergency room within one 
hour. He was moderately hypotensive, and 
dextrose solution was started as an infusion. 
When blood became available, 500 ml. was 
administered promptly. Examination of the 
abdomen disclosed abrasions over the left 
upper quadrant and over the left lower 


TABLE 2 


CAsE 1: CHRONOLOGY OF EVENTS 


costal margin. There was also abdominal 
tenderness. Fifteen minutes after admis- 
sion, abdominal paracentesis was performed 
and yielded nonclotting blood. At opera- 
ation a ruptured spleen was removed. Dur- 
ing the operation the patient required 
1500 ml. of blood to stabilize his blood 
pressure. This case illustrates that the se- 
verity of the deficit in blood volume due to 
hemorrhage may not be apparent prior to 
operation. However, as soon as the ab- 
domen is opened, the blood pressure falls 
and additional blood is required to stabilize 
the blood pressure and pulse. In this in- 


TABLE 3 


Case 2: CHRONOLOGY OF EVENTS 





10:30 a.m. Patient run down by automobile 

11:30a.m. Arrival in emergency room. Blood pres- 
sure 90/60, pulse 100 
Infusion of 300 ml. 5 per cent dextrose 
in physiologic saline solution 
Administration of 500 ml. blood; blood 
pressure 110/70 

11:40 a.m. Examination. Abrasions, left upper ab- 
dominal quadrant, lower left chest; ab- 
dominal tenderness 

11:45a.m. Abdominal paracentesis, nonclotting 
blood 

12:00 noon Operation. Lacerated spleen removed. 
Tear in left lobe of liver repaired. Blood 
administered, 1500 ml. 

1:00r.m. Operation concluded 

(Total blood administered, 2000 ml.) 


October 11, Patient struck left side of chest against 
6:10P.mM. chair 
October 16, Arrival in emergency room. Blood 
5:45 a.M. pressure 105/70, — 88. Sharp pain, 
left lower chest, left upper abdominal 
quadrant, left shoulder. Abdominal 
examination negative 
6:00 a.m. Hematocrit 23 vol. per cent 
4:00 p.m. No change in physical signs 
October 17, Abdominal paracentesis, nonclotting 
7:004.m. blood. Administration of 1500 ml. 
whole blood 
8:00 a.m. Operation. Subcapsular hematoma of 
spleen with rupture. Splenectomy. 
Administration of 1000 ml. of blood 
9:00 a.m. Operation concluded 
(Total blood administered, 2500 ml.) 
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FIGURE 17. Diagram showing sites of abdominal para- 
centesis and Potter needle used. 


stance the blood pressure was 110/70 mm. 
Hg when the patient was moved to the op- 
erating room, but as soon as the abdomen 
was opened it fell and 1500 cc. of blood 
was required to restore the pressure to nor- 
mal. 


Case 2 (table 3)—A 23 year old woman 
struck the left lower portion of her chest 
against a chair on October 11. Although 
the site of injury was painful for a few mo- 
ments, she subsequently forgot about it un- 
til October 15, when she began to have pain 
in the left lower part of her chest, left up- 
per abdominal quadrant and left shoulder. 
She came to the emergency room the fol- 
lowing morning. Examination failed to 
reveal significant abnormalities, although 
the hematocrit was 23 vol. per cent. This, 
combined with the symptoms, suggested 
splenic injury, so she was examined re- 
peatedly by the residents. On October 17, 
abdominal paracentesis yielded nonclotting 


TABLE 4 


CasE 3: CHRONOLOGY OF EVENTS 





Stab wound in abdomen 

Arrival in emergency room. Blood pres- 
sure 110/70, pulse 120. Infusion of 5 
per cent dextrose in physiologic saline 
solution. Omentum protruding from 
34 in. wound in epigastrium. General 
abdominal tenderness 

Operation; 200 ml. blood in peritoneal 
cavity. Lacerations of anterior wall of 
stomach and right lobe of liver repaired 
Operation concluded 

(No blood administered) 


11:05 p.m. 
11:35 p.m. 


2:35 A.M. 


3:40 A.M. 
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TABLE 5 


Case 4: CHRONOLOGY OF EVENTS 





12:30a.m. Arrival in emergency room. Patient 
found by police after automobile acci- 
dent. Steering-wheel injury. No blood 
pressure. Dextran infusion, 1000 ml. 
Ventilation adequate 
Administration of 1000 ml. 
Blood pressure 100/60 
Diminished breath sounds, right lung; 
general abdominal tenderness; dimin- 
ished peristalsis 

Abdominal paracentesis, blood 

Right thoracentesis, hemothorax. Inter- 
costal tube, water-sealed drainage 
Patient moved to operating room. 
Blood pressure became imperceptible 
when anesthesia started. ardiac ar- 
rest. Thoracotomy and cardiac massage. 
Resuscitation 

Abdominal exploration. Ruptured 
spleen removed; avulsion of mesenteric 
root repaired; laceration of superior 
mesenteric vein repaired; lacerated du- 
odenum repaired 

Operation concluded 

(Total blood administered, 6000 ml) 


12:45 A.M. blood. 


12:50 A.M. 
1:00 A.M. 
1:05 A.M. 


1:15 A.M. 


3:00 A.M. 





blood. Operation was performed and a 
subcapsular hematoma of the spleen was 
found. Splenectomy was followed by un- 
eventful recovery. In this case 2500 ml. of 
whole blood was required to restore the 
blood volume to normal. 

Case 3 (table 4)—A 24 year old man re- 
ceived a stab wound in the akdomen and 
was brought to the hospital immediately. 
Blood pressure was normal and there was 
slight tachycardia. Omentum was protrud- 
ing through a wound in the epigastrium. 
Operation was performed promptly, and a 
perforation of the anterior wall of the stom. 
ach and a laceration of the right lobe of the 
liver were repaired. The patient did not 
receive any blood and was discharged from 
the hospital within six days. 

Case 4 (table 5) —A 52 year old man was 
found by the police some time after an auto- 
mobile accident. He was brought to the 
emergency room. Blood pressure could not 
be detected. Dextran was administered im- 
mediately, and as soon as blood was avail- 
able 1000 ml. was given rapidly, with the re- 
sult that the blood pressure rose to 100/60 
mm. Hg. Twenty minutes after admission, 
examination was begun. Breath sounds over 
the right side of the chest were diminished 
and there was generalized abdominal ten- 
derness and reduced peristalsis. Abdominal 
paracentesis yielded blood, and thoracente- 
sis on the right side revealed hemothorax. 
A catheter was inserted into the right side 
of the chest through an intercostal space 
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TABLE 6 


CAsE 5: CHRONOLOGY OF EVENTS 





2:00 a.m. Arrival in emergency room, comatose, 
after injury in automobile collision; pa- 
tient ejected from car. Blood pressure 
84/40, pulse 100 

2:05a.M. Dextran infusion. Ventilation adequate 

2:204.M. Blood pressure 90/50. Administration of 
500 ml. blood, nasal oxygen 

2:45 A.M. Blood pressure 120/70, pulse 90. Gastric 
tube inserted. Urinalysis and abdominal 
paracentesis yielded blood 

3:00 a.m. X-rays. Fractures of left humerus, right 
radius, six ribs, right acetabulum 

3:15 4.M. Blood pressure 80/50, pulse 110. Admin- 
istration of 500 ml. blood 

3:30A.M. Blood pressure 100/60. Administration 
of 500 ml. blood 

4:00 a.m. Moved to operating room. Blood pres- 
sure (?), 1000 ml. blood 

4:15a.m. Anesthesia. Blood pressure 90/60, 1500 
ml. blood 

4:20a.m. Operation. Repair of laceration of liver; 
ruptured spleen removed; compound 
fractures debrided; tracheostomy 

6:15 A.M. Operation concluded 
(Total blood administered, 6000 ml.) 





and connected to water-sealed drainage. The 
patient was then moved to the operating 
room. When anesthesia was started the 
blood pressure became imperceptible and 
cardiac arrest ensued. The thorax was 
opened and cardiac massage was instituted, 
and after about 30 minutes a forceful beat 
was resumed. The abdomen was then 
opened, and the following injuries were 
found: rupture of the spleen, occlusion of 
the root of mesentery, laceration of the 
third portion of the duodenum, and lacer- 
ation of the superior mesenteric vein. All 
these structures were repaired and the 
spleen was removed; however, it proved 
necessary to administer 6000 ml. of whole 
blood to maintain a satisfactory blood pres- 
sure. In retrospect, it is evident that blood 
volume replacement had not been adequate 
when the patient was moved to the operat- 
ing room; this caused cardiac arrest. 

Case 5 (table 6) —A 21 year old man was 
driving at high speed and ran into a bridge 
abutment. He was ejected from his auto- 
mobile and was brought to the emergency 
room in a comatose state. Blood pressure 
was 84/40 mm. Hg, and pulse rate was 100 
per minute. A dextran infusion was started 
while blood was being typed and cross 
matched. During examination of the abdo- 
men, the blood pressure fell, and after ad- 
ministration of 500 ml. of blood it rose to 
120/70 mm. Hg. At this time a gastric tube 
was inserted and urinalysis and abdominal 
tap were performed. There was gross blood 
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TABLE 7 


CLASSIFICATION OF 400 CASEs OF STAB WOUNDS OF 
ABDOMEN ACCORDING TO PENETRATION AND INJURY 








GROUP PENETRATION INJURY 
1 No None 
2 Yes None 
3 Yes Trivial 
Yes Serious* 


*Shock; laceration of hollow viscus, partial or com- 
plete; active hemorrhage; hemoperitoneum, 500 cc. 
or more. 





in the urine and in the abdomen. One hour 
after admission, the patient was moved to 
the x-ray room, where fractures of the left 
humerus, the right radius, six ribs and the 
right acetabulum were demonstrated. When 
the patient was returned to the emergency 
room the blood pressure dropped to 80/50 
mm. Hg, and 1000 ml. of blood was admin- 
istered. In spite of continued transfusion, 
the pressure did not stabilize, so the patient 
was moved rapidly to the operating room 
and a celiotomy was performed. A lacera- 
tion of the liver was repaired, a ruptured 
spleen was removed, the compound frac- 
tures were debrided, and a tracheostomy 
was done. During operation 600 ml. of blood 
was required for replacement. Upon com- 
pletion of the operation the blood pressure 
was 130/90 mm. Hg. The patient recovered 
uneventfully. This case illustrates the fact 
that one cannot spend too much time pre- 
paring a patient for operation when the 
condition for which operation is being done 
is rapidly destroying him. This applies not 
only to abdominal trauma but to injuries 
and disease of any kind. Thus, we must 
achieve a proper balance between prepar- 
ation for operation and the operation itself, 
and considerable clinical judgment is re- 
quired. 

In general, it is our policy to err on the 
side of operation in dealing with abdominal 
injuries. This is particularly true in the 
case of penetrating wounds, since we have 


TABLE 8 


MortALity tN 400 CAses or STAB WouNps 
OF THE ABDOMEN 








NUMBER DEATHS 
aw OF CASES Number Per cent 

1 73 0 

2 77 0 

3 66 0 

4 184 5¢ 2.7 
Total 400 5 13 





*Pneumonia, one; hemorrhage, four (vena caval 
injuries, three; aortic, one) . 
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learned that the risk of exploration is small 
and the results are gratifying in terms of 
being able to repair damage which was not 
apparent clinically. In a series of stab 
wounds of the abdomen to which I referred 
earlier, it was found that a majority oc- 
curred in the anterior abdominal wall, par- 
ticularly in the upper quadrants. These 
cases were divided into four groups accord- 
ing to the following criteria: (1) no intra- 
abdominal penetration and no intraabdom- 
inal injury, (2) penetration into the ab- 
dominal cavity but no intraabdominal in- 
jury, (3) penetration into the abdominal 
cavity with trivial abdominal injury, and 
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(4) penetration with serious abdominal in- 
jury (table 7). An analysis of the results in 
these four categories reveals that no deaths 
occurred in groups 1, 2 and 3 and the mor- 
tality in group 4 was only 2.7 per cent (table 
8). Thus, the mortality rate for the total 
series (and operation was performed in each 
of these cases) was 1.3 per cent. I would like 
to add and not without considerable pride, 
that these patients with stab wounds of the 
abdomen, and, in fact, almost all the pa- 
tients I have discussed herein, were treated 
by our residents. As these statistics demon- 
strate, it was good treatment. 
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Intervertebral Disk Disease Caused By 
The Brucella Organism* 


J. A. Acumiar, M.D.,** anp A. R. Etvince, M.D.*** 
Montreal, Canada 


RUCELLOSIS can produce changes in 
Bin spine simulating hypertrophic os- 
teoarthritis and the syndrome of pain in the 
back and sciatica. The condition has been 
neglected in the differential diagnosis of 
disk disease and may have gone unrecog- 
nized in many obscure cases of pain in the 
back. The purpose of this paper is to show 
that spondylitis caused by Brucella infection 
in man has its origin in a destructive granu- 
lomatosis of the intervertebral disk. This 
theory opposes the belief that involvement 
of the disk spreads from the yoo | matrix. 
The fact that in most cases the pathology in 
the vertebral body is fully developed to- 
gether with the disk lesions has precluded 
the recognition of this alternative explana- 
tion, the more so because early localization 
in the bone marrow is characteristic of the 
Brucella organism. A recently studied case 
demonstrates the presence of granulomatous 
destruction limited to the interbody joint. 
Radiographic and pathologic evidence from 
other cases also implicates the disk in the 
pathogenesis of brucellar spondylitis. 


BRUCELLA ORGANISMS AND BRU- 
CELLOSIS 


Evans,® recognizing the similarities in the 
organisms discovered by Bruce (Malta, 18- 
87) and by Bang (Denmark, 1897), sug- 
gested the generic name to honor Bruce, 
who led the investigation that determined 
the cause of undulant fever in man. Subse- 
quently the organism recovered from abort- 
ing sows by Traum (United States, 1914) 
was added to the genus. Br. melitensis, Br. 
abortus and Br. suis share serologic and 
pathogenic properties, but each has distinct 
cultural characteristics. All are pathogenic 
for man as well as dogs, horses, wild animals 
and fowl. Brucellosis is the most common 
disease transmitted from animal to man. 


*Reprinted by permission from the JOURNAL OF 
NerurosurGery, issue of January, 1961. 

**Present address: Donner Laboratory, University 
of California, Berkeley 4, California. 

***Department of Neurology and Neurosurgery, 
Montreal Neurological Institute and McGill Uni- 
versity, Montreal, Canada. 


The disease is widespread in the United 
States and Canada, but most cases occur in 
livestock regions. The acute illness, com- 
monly a mild and vague febrile disturbance, 
usually is neglected. Only 1,300 of an esti- 
mated 30,000 to 40,000 cases*? were reported 
to the U.S. Public Health Service (1956) .7¢ 
Serologic evidence of infection in animals, 
the reservoir for human infections, was 
found in 3 per cent of 5 million cows in 
1951.1° 

The protean manifestations of the acute 
illness are ill-defined and include fever, 
malaise, weakness, pain in the joints, head- 
ache and loss of weight. Most infections oc- 
cur in males; children are resistant to the 
organism. It is an occupational disease of 
farmers, meat handlers and slaughter-house 
workers. The diagnosis is confirmed if se- 
rum agglutinates Brucella antigen in a dilu- 
tion of 1:80 or higher. 

The most important route of infection is 
through the skin;'° the respiratory route is 
involved in certain instances. Regional 
lymphadenopathy and a transient bacter- 
emia ensue, the organism eventually assum- 
ing an intracellular position in the reticulo- 
endothelial system from which an outpour- 
ing of bacteria may persist for years.1° The 
histopathology of the infection has been 
thoroughly studied by standard infection 
of the guinea pig’ and confirmed by bone- 
marrow studies in humans.'* Characteristic 
granulomatous lesions in liver, spleen, testi- 
cle and bone marrow reach full develop- 
ment in 3 to 4 months. 


BRUCELLA SPONDYLITIS 


Involvement in the spine is character- 
ized by a proliferative sclerotic reaction to- 
gether with a destructive process involving 
the articulation of the intervertebral body, 
distinct in its slow progress, and culminat- 
ing over months and years in ankylosis of 
the involved region. Lowbeer’? has made 
the most extensive review of the subject of 
brucellar osteomyelitis and spondylitis in 
his analysis of the pathology in this compli- 
cation. Mantle’* found a paucity of reports 
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Fic. 1. Brucellar spondylitis complicated by collapse of vertebral body and abscess. A 71-year-old butcher 
with radiating gridle pain for 6 weeks. Fever was persistent. Brucella agglutination was 1:10,240. 


(Left) Changes in thoracolumbar vertebrae interpreted as hypertrophic spurs. 


osteophytes are typical of brucellar spondylitis. 


Thinning of disk and 


(Right) Two and one-half months later, opposing surfaces 


of T8-T9 were destroyed and there was early paravertebral abscess. Sclerosis of the osteophyte at T10-T11 
is more apparent. Process controlled with spinal fusion. 


in the North American literature dealing 
singly with brucellar spondylitis and im- 
plied that bony complications in England 
and America are rare. Spink?’ has included 
the problem of spondylitis in his numerous 
monographs on brucellosis in America and 
stated that it occurs in more than 10 per 
cent of cases.** 

In the cases of brucellosis admitted to the 
Royal Victoria Hospital in Montreal the 
incidence of the complication of spondylitis 
was only slightly higher than in Spink’s ex- 
perience. Four of 26 patients with serologi- 
cally proven infections were admitted be- 
cause of spondylitis. Nine of the 26 had 
pain in the neck and back as a part of the 
other symptoms, but no special investiga- 
tions attended these complaints. 

Brucellar spondylitis is a well-recognized 
entity in areas where the more invasive Bru- 
cella melitensis is endemic. Zammit,?* re- 
viewing 62 cases from Malta, and Granjon 
and Mouren,'* reporting on 24 cases from 
France, have recently given emphasis to the 
important clinical and radiographic fea- 
tures. 


Clinical Picture. The constant feature is 
pain relieved by rest, localized to the af- 
fected region of the spine, occurring late in 
the convalescent period. Commonly occur- 
ring before radiographic signs have ap- 
peared, this stage is usually unidentified as 
being brucellosis, the nature of the initial 
infection having been neglected. Radiating 
pain of girdle and extremities is present in 
more that one-half of the cases.?® Restric- 
tion of motion, muscle spasm, tenderness 
and signs of nerve-root involvement are 
common. In severe infections paravertebral 
abscess may also develop, usually in associa- 
tion with the acute disease (Fig. 1). Extra- 
dural compression also occurs.® 

Radiological Appearance. The common 
feature in numerous illustrations from for- 
eign case reports is participation of the ar- 
ticulation of the intervertebral body. The 
first conspicuous sign is a step-like erosion 
of the margin of the vertebral body oppos- 
ing the disk (Fig. 2, middle). Invariably 
there is already thinning of the disk and 
faint osteophytic bridging. Abnormality in 
the disk is emphasized by Zammit** in his 
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Fic. 2. Brucellar spondylitis. Progression of changes in the L2-L3 interbody joint. Radiographic charac- 
teristics are confirmed in this single case: isolated involvement at one level, thinning of disk, invasive des- 
truction about the interbody joint and step-like erosion of bone (arrow) together with proliferative margin- 
al osteophytic bridging. A 71-year-old male with sudden pain in the back. L4-L5 diskoidectomy (myelo- 
graphic defect) and L5-S1 exploration performed because of fecal incontinence. Pain recurred and follow- 
up revealed the sequential changes. Controlled with plaster immobilization. Brucella agglutination was 1:80. 


analysis of 62 cases of which only 3 failed to 
show a narrow disk space. The area of rare- 
faction in the corners of the opposing verte- 
bral bodies mold themselves by a prolifera- 
tive sclerotic process into characteristic 
spurs (Fig. 1 and 2). These assume the 
form of curved beaks bridging the borders 
of the interspace and are indistinguishable 
in chronic cases from the ordinary osteo- 
phytes of hypertrophic arthritis. Brucellar 
spondylitis, however, usually is limited to 
only one level. In the majority of cases the 
lumbar region is affected, the next most 
common site being the thoracic region. Fre- 
quent involvement occurs in the cervical 
vertebrae where the changes are of a similar 
nature.?+1%25 


Pathology. The most important contri- 
bution to the understanding of the patho- 
genesis of brucellar spondylitis has been 
made recently by Villafane Lastra and 
Griggs.27. They obtained specimens of spi- 
nal columns from fatal human cases in Ar- 
gentina and correlated the gross pathologi- 
cal changes seen in full sagittal sections with 
the radiographic appearance. Although 
they concluded that the infection probably 


starts in the vertebral body, their specimens 
show distinct participation of the interverte- 
bral disk in initiating osteomyelitis (Fig. 
3). Their photomicrograph illustrates the 
implantation of infected necrotic disk tissue 
into the cancellous portion of the vertebral 
body. 


To this pathological study can be added 
the present case, a patient with pain in the 
back and sciatica who was operated upon 
for protruded disk associated with spondylo- 
listhesis. The surgical specimen shows de- 
structive granulomatosis limited to the nu- 
cleus pulposus and collagen fibers of the an- 
nulus (Fig. 4). There is microscopic inva- 
sion of the cartilaginous plate by islands of 
granulomatous tissue. Elsewhere in the 
specimen there is an abundance of undis- 
turbed cartilage. The vertebral body was 
uninvolved radiographically (Fig. 5) and 
remained so during a 9-month follow-up 
period. The circumstance was recognized 
as an opportunity to confirm infection lo- 
calized in the intervertebral disk. One of 
Zammit’s cases also showed radiographical- 
ly the stage of involvement of the disk with- 
out subchondral bony erosion, but lacked 
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the histopathological material that can be 
included in the present study, a rather typi- 
cal example of brucellar spondylitis. 


CASE PRESENTATION 


A 36-year-old dairy farmer was admitted 
Aug. 2, 1958, incapacitated for 3 weeks with 
low-back pain and right sciatica. Radiating 
pain in the leg had been sudden and had 
followed 6 months of low-back discomfort. 
At the age of 15 he had injured his back in a 
fall and had limped for 3 months. 

In the summer of 1957, abortive disease 
first appeared in his herd of 50 to 75 cows. 
He alone handled the heavily contaminated 
fetal membranes. Government control of 
brucellosis in his herd had been under way. 
In the fall of the same year he was in bed for 
3 days with a febrile illness and for the sub- 
sequent 2 weeks had mild fever and contin- 
ued to feel weak. 

He exhibited restricted movement of the 
back and a tender prominent L5 spinous 
process. On the right there was straight-leg- 
raising pain, weakness of gluteals and ante- 
rior tibial muscles, a hypoactive ankle-jerk 

reflex, and marked hypalgesia of lateral 
thigh, leg and foot. Roentgenograms 
showed a spondylolisthesis of L5-S1 and a 
myelographic defect on the right at the same 
level (Fig. 5). The cerebrospinal fluid pro- 
tein was 150 mg. per cent. 

He underwent operation on Aug. 9, 1958. 
A small, pale, soft mass was found epidural- 
ly in the floor of the canal. The disk was 
friable and necrotic. A bilateral diskoidec- 
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Fic. 3. Brucellar spondylitis. Photograph of au- 
topsy specimen showing multiple areas of degenera- 
tion and herniation of disks caused by brucellosis. 
“B” is a Schmorl node resulting from implantation 
of infected tissue from disk in the marrow of the 
vertebral body. (Courtesy Villafane Lastra and 
Griggs and Industrial Medicine and Surgery27) 


tomy was done at the single L5-S1 level 
through a partial laminectomy. The L5 
body was stable and the laminal arch was 
not excessively mobile. 


Fic. 4. Present Case. Brucellar spondylitis. (Left) Granulomatous destruction of the disk bordering on 
the uninvolved cartilaginous plate of the vertebral body. (Center) Early inflammatory involvement of col- 
lagen fibers of annulus fibrosus. (Right) Microscopic invasien of cartilaginous plate by islands of granula- 
tion tissue. The ragged upper aspect bordered on the destroyed substance of the disk. 
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Fic. 5. Present Case. Brucellar spondylitis. Myelogram showing extradural defect caused by granuloma 
at the L4-L5 interspace where a spondylolisthesis also exists. Specimen from diskoidectomy showed granu- 
lomatous destruction of the intervertebral disk and microscopic invasion of the cartilaginous plate (see Fic. 
4). The uninvolved vertebral bodies remained unchanged in the subsequent 9 months. Spontaneous arrest 


occurred with rest in bed and limitation of activity. 


Microscopic study revealed granuloma- 
tous tissue (Fig. 4); subsequently serum-ag- 
glutination studies for Brucella were strong- 
ly positive at a dilution of 1:640. 

In the initial postoperative period the pa- 
tient’s temperature was elevated every after- 
noon as high as 102°—103°F. He was given 
a 2-week course of Chloromycetin and strep- 
tomycin and was discharged after a month 
to continue rest in bed at home. Sympto- 
matically he was relieved and radiographi- 
cally there had been no progression. 

Two months later he was allowed limited 
activity. Serum agglutinins were positive in 
a dilution of 1:320. By April, 1959 improve- 
ment had continued. Serum agglutination 
was still positive but now at a dilution of 
1:80. Roentgenograms of the lumbar spine 
remained unchanged. 


DISCUSSION 


Infection in the intervertebral disk may 
be dependent upon organisms in the reticu- 
loendothelial cells in the marrow of the ad- 
jacent vertebral body, invading by way of 
the perforated bony end-plate, for the adult 


disk has no blood or lymph vessels.**¢ This 
implies exception to the time-honored con- 
cept that the disk, because of accessibility 
only by osmosis and intercellular lymph 
spaces, is rarely affected primarily by in- 
fection.* Perhaps one may assume that in 
the disk tissue a metabolic requirement is 
fulfilled for the organism to exhibit destruc- 
tive multiplication. The absence of inva- 
siveness in the marrow reservoir itself where 
the organism resides intracellularly for 
years is well recognized in brucellosis. The 
logic in Schmorl’s idea that abnormality in 
the intervertebral disk is a prerequisite for 
development of osteophytes in hypertrophic 
osteoarthritis** lends support to the theory 
of primary involvement of the disk in bru- 
cellar spondylitis in view of the remarkable 
marginal spur formation which also occurs 
in this disease (Fig. 1 and Fig. 2). Isolated 
rarefaction of a vertebral body, as in one of 
Zammit’s cases,?* is an exception to the 
usual pattern of destructive and prclifera- 
tive arthropathy of the interbody. 


If the disk tissue is thought of as being 
embryonic in its derivation from the noto- 
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chord, one might reconcile the particular 
localization in the intervertebral disk with 
the infectious agent since the Brucella or- 
gansim seems to have a predilection for em- 
bryonic tissue. Bacteriologists are aware of 
the fastidious requirements of growth ol 
the Brucella organisms and the suitability 
of the chick embryo as a culture medium. 
Other examples of localization in special 
tissue inherent to the organism are local- 
ization in the udder, invasion of the fetal 
membranes resulting in placentitis in the 
female bovine, and the orchitis that occurs 
commonly in the male animal. 


It is not known what role hypersensitivity 
plays in the mechanism of pains in the 
joints in acute brucellosis.* Congestion and 
swelling in peripheral joints is common in 
brucellosis, and such a process in the disk 
might compress nerve roots and explain the 
radicular pain which is so common during 
the systemic complaints. Goldfain’s' cases 
of a distinct monoarticular arthritis associ- 
ated with brucellosis and the demonstration 
of a high percentage of positive Brucella 
agglutinin reactors among a series of pa- 
tients with arthritis’? are of interest in this 
respect. 


Brucellar involvement of the spine is also 
common in swine. The specimens that 
Feldman and Olson’ obtained from slaugh- 
ter houses show that the involvement, as in 
man, is in the lumbar vertebrae and centers 
about the interbody space. Pressure of the 
spinal cord by the necrotic tissue causes 
“hind-quarter paralysis.” 

The present case may also be cited as an 
instance of infection in a “locus minoris re- 
sistentiae,” a characteristic of brucellosis. 
The spondylolisthesis was undoubtedly a 
pre-existent deformity. This unique prop- 
erty is best exemplified in the case of an ab- 
scess which occurred around an old plated 
femur in a patient who had consumed un- 
pasteurized milk for years.° Infections are 
known to have occurred years after the acute 
illness in a site of current injury.? The dis- 
semination probably stems from the bone 
marrow where intracellular organisms exist 
chronically. It is also recognized that bru- 
cellar spondylitis is most frequent in the 
lumbar region, and it is here that degenera- 
tive disease of the disk predominates. 

Early identification of the infection in 
brucellar spondylitis and immobilization 
by rest in bed prevent the complication of a 
protracted infection. The therapeutic im- 
plications are not as alarming as for tuber- 
culosis which brucellosis, aptly named 


INSURANCE COUNSEL JOURNAL 


October, 1961 


““‘pseudo-Pott’s disease,” simulates. In tuber- 
culosis, on the contrary, the resistance to de- 
struction of the disk and cartilage has been 
recognized.*-?° 


SUMMARY 


The radiologic and pathologic appear- 
ance of advanced brucellar spondylitis sug- 
gests that destructive invasiveness begins in 
the intervertebral disk rather than as an ex- 
tension from the bony matrix. A case is in- 
cluded in the present report which demon- 
strates primary involvement of the disk 
based on histopathological evidence of de- 
struction of the nucleus pulposus, micro- 
scopic invasion of the cartilaginous plate 
and absence of changes in the bone. The 
special affinity for the intervertebral disk, 
a notochordal derivative, may be explained 
by the predilection of the Brucella organism 
for embryonic tissues. Brucellosis may be 
added to the few entities that cause particu- 
lar involvement of the intervertebral disk. 
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Book Review—Law And Medicine: 
Text And Source Materials On 
Medico-Legal Problems* 


Pror. RoBERT W. MILLER** 
Syracuse, New York 


HE law school administrator is well 

aware of the fact that only so many 
hours of formal instruction can be given 
the student during his or her three years in 
law school. Thus a delicate balancing of 
the pressing needs within this time pattern 
is required. Although told that “of the 
total litigation in this country, 80 per cent 
requires some medical testimony and 70 
per cent turns not upon points of law but 
upon points of medicine”,’ few of these ad- 
ministrators have been able to find the fi- 
nances, qualified personnel and time for 
a concentrated offering on medico-legal 
problems. The teacher of torts seldom does 
little more than point out that a pivotal is- 
sue in the controversy involves medico-legal 
aspects of liability, causation or damages. 
Similarly, in the evidence course, while the 
role of the expert is discussed, a lack of 
knowledge of the basic medical problems 
involved may well prevent a discussion of 
possible techniques for their effective pre- 
sentation. If the lawyer and the judge re- 
main unskilled in this area of knowledge, 
they may fall easy prey to some professional 
medical witnesses, experienced in courtroom 
procedure and the art of testifying but whose 
views are not necessarily medically correct, 
with consequent resulting medically un- 
sound decisions. Professor Curran’s Law 
and Medicine, a combination text and case- 
book, can be read with profit by the law 
school student, the lawyer and the judge. 
For the teacher in this area of the law the 
book is a “must”. 

While the book is long, it is not tedious 
reading. It is designed for the lawyer rather 
than the medical practitioner, although the 
medical specialist faced with appearing in 
court would gain much by carefully reading 


*By William J. Curran. Boston: Little, Brown 


and Company. Pp. xxvii, 821. $12.50. 

**Syracuse University College of Law, Syracuse, 
N. Y. 

1Dr. Murdock Head, chairman of George Wash- 
ington University’s Institute of Forensic Medicine. 


various selected sections. Its stated aim is 
“to provide a background of medical knowl- 
edge and applied legal skills which will en- 
able the lawyer to deal effectively with 
medical issues.” The attempt is not to make 
physicians of its lawyer-readers. 

With this expressed aim, the author di- 
vides his book into six chapters. The initial 
chapter, entitled “Orientation to Medical 
Science and the Medical Profession”, cov- 
ers 116 pages. Since the medical and legal 
approach to the broad problem of disability 
are quite different, the author devotes much 
space detailing the scope of medical train- 
ing, the major areas of medical science and 
medical practice, the functioning of hos- 
pitals and the process of diagnosis in the 
belief that “a realization of this divergence 
will perhaps be a starting point for achiev- 
ing a greater degree of understanding be- 
tween the professions.” Chapter 2, entitled 
“The Process of Medical Diagnosis and Case 
Management”, consumes 81 pages. Here 
the type of information and the procedures 
involved in the medical examination are de- 
tailed, the hospital patient record analyzed, 
and the causes and frequency of diagnostic 
errors as revealed by autopsy findings are 
discussed. Chapter 3, and a most fascinat- 
ing chapter, is entitled “An Anatomy of 
Trauma” and is 123 pages in length. By 
means of reprinted text materials, notes and 
illustrative court decisions the author 
sketches the basic structure of traumatic 
medicine. Chapter 4, “Medical Proof in 
Litigation”, requires 214 pages to cover a 
myriad of topics including, among others, 
X-rays, intoxication tests, blood grouping 
tests, neurological and psychological tests, 
physical displays and exhibitions in the 
courtroom and the use of charts, black- 
boards and other demonstrative techniques. 
Medical testimony is splendidly treated 
through the use of carefully selected cases 
and the topics of damages and settlements 
are not overlooked. Chapter 5, “Psychiatry 
and Law”, some 175 pages in length, deals 
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with some of the fundamentals of psychia- 
try, the relationship between psychiatry and 
the law and the distinction between organic 
and functional psychoses. Divorce and an- 
nulment, as well as the making of wills and 
contracts is considered from a psychiatriac 
point of view and, as expected, the criminal 
tests of insanity are dealt with. The final 
chapter, “Government Regulation in Medi- 
cine and Public Health’, fills some 133 
pages. 

The discussion of cancer including the 
transcript of a personal injury action involv- 
ing the etiology of cancer provides one of 
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many highlights. The several discussions of 
“whiplash” injuries, however, caution one 
that a book of this kind must be cited with 
care and with particular reference to the 
time of its publication for the term “whip- 
lash” is a vanishing term.” 

Professor Curran deserves high praise for 
the research, selection, organization and pre- 
sentation of a considerable body of informa- 
tion now made available to those who will 
read Law and Medicine. 


“The Revolt Against “Whiplash”, a monograph 
published by the Defense Research Institute, Inc. 
(1961) . 
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Oct., p. 513 

Courts—Separate Trials of Issues of Liability and Damages, Jan., p. 7 

Damages—Awards for Wrongful Death Reduced, Oct., p. 513 

Damages—Fear of Future Injuries to Child not Compensable, July, p. 336 

Damages—No Recovery Allowed for the Shortening of Life Expectancy, July, 


p. 336 
Damages—Punitive Damages Waived Where More than One Defendant, 
April, p. 171 


Damages—Taxes, Personal Expenses Deducted from Award, Jan., p. 7 
Damages—Wife Allowed to Sue for Loss of Consortium of Husband, July, 


Death by Wrongful Act—Maritime Law (Comparative Negligence) Appli- 
cable, July, p. 337 iets ; 
Death by Wrongful Act—Massachusetts Damage Limitation Not Applied in 

New York Suit, July, p. 337 ; 
Discovery—Complaints and Investigation Thereof Required to be Produced 
in Products Liability Suit, April, p. 171 ; 
Discovery—Insured’s Statement to Insurer Need not be Produced, April, p. 172 
Discovery—Request for Production of Expert’s Report Denied, April, p. 172 
Evidence—Fifty-Eight Year Old Newspaper Account of Fire Admitted as 
Evidence in Fire Insurance Suit, July, p. 337 : ; 
Evidence—Improper Use of Medical Journal Article in Cross-Examination, 
Oct., p. 514 
Selden <illethemationt Formula for Measuring Pain and Suffering, Oct., 


Evidence—Mathematical Formula for Measuring Pain and Suffering Inad- 
missible, April, p. 172 

Evidence—Mathematical Formula for Measuring Pain and Suffering Inad- 
missible in North ‘Dakota but Allowed in Illinois, July, p. 338 

Evidence—Prior Accidents and Litigation Pertinent, April, p. 173 

Evidence—Testimony of Expert Burglar Excluded, April, p. 173 

Evidence—The Ultimate Demonstrative Evidence, Jan., p. ; ; 

Evidence—tTraffic Offender’s Guilty Plea is Admissible in Negligence Suit, 
Jan., p. 7 

Excess Liability—Duty to Negotiate and Settle, Jan., p. 8 

Excess Liability—Good Faith Rule Discussed, Jan., p. 8 ; 

Excess Liability—Insurer Held Liable Upon Application of Bad Faith Theory, 
Oct., p. 515 

Excess Liability—Judgment Creditor Cannot Recover Against Insurer, Jan., 


Excess Liability—Judgment Creditor Cannot Recover Against Insurer, April, 
p. 173 
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Federal Court—Action Dismissed After Trial for Lack of Jurisdictional 
Amount, Oct., p. 515 

Federal Court—Pre-Trial Procedure, Oct., p. 515 

ne — as to Jurisdictional Amount Binding on Plaintiff, 
an., Pp. 

Federal Courts—Defense Costs to be Included in Determining Jurisdictional 
Amount, July, p. 339 

Federal Tort Claims Act—Neustadt Ruling Reversed by United States Su- 
preme Court, Oct., p. 516 

Federal Tort Claims Act—Non-Jury Trial Requirement not Unconstitution- 
al, July, p. 339 

Federal Tort Claims Act—U. S. Liable for Negligence of Army Officer Trav- 
eling in Personal Car, April, p. 174 

Fire Insurance—Crediting Agent’s Private Open Account Does Not Amount 
to Payment of Premium, July, p. 339 

Fire <° ‘eed Delivered After Occurrence of Loss is Invalid, July, 
p. 340 

Guest Statute—Departing Social Date no Longer a Guest, April, p. 174 

Guest Statute—Gross Negligence Not Shown by Sudden Crossing of Center 
Line of Road, July, p. 340 

Indemnity and Contribution—Railroad Denied Indemnity of Contribution from 
Employer of Injured Party, July, p. 340 

Interspousal Immunity Prevents Suit by Wife Against Husband’s Partner- 
ship, Jan., p. 10 

oe Abolishes Governmental Immunity of Hospital District, 

uly, p. 

Liability—Charitable Immunity Doctrine Rejected in Wisconsin, July, p. 341 

Liability—Child Allowed to Sue for Injuries Sustained When Not Viable, 
April, p. 174 

Liability—Church Liable for Injury to Bingo Player, Jan., p. 10 

Liability—City’s Operation of a Garage Held to be a Proprietary Function, 
April, p. 175 

Liability—Contributory Negligence and Assumption of Risk Precludes Re- 
covery, April, p. 175 

Liability—Delivery of Deer to Zoo Held to be a Governmental Function, Jan., 


Liability —Doctrine of Exclusive Control not Applicable to Fireworks Display, 

an., p. 11 

Liability Failure to Keep Sidewalk Clear of Snow and Ice in Violation of 
Ordinance Creates no Liability to Third Party, April, p. 176 

Liability—Four Year Old Plaintiff Recovers for Injuries Inflicted by Six 
Year Old Defendant, Jan., p. 11 

a ~"'s Liable for Wrongful Denial of Coverage in Assault Case, 
April, p. 176 

Listen —l amen of Auditorium for Concert Does not Remove School Board’s 
Immunity from Suit, April, p. 17 

Liability—Sole Proximate Cause, July, p. 341 

Liability—Unemancipated Infant May Maintain Tort Action Against Estate 
of Deceased Parent, Jan., p. 11 

Liability—Unemancipated Infant May Maintain Tort Action Against Un- 
emancipated Brother, July, p. 342 

Liability—Unemancipated Infant May Not Maintain Court Action Against 
Parent, Jan., p. 11 

Liability—Vehicle Owner Not Liable for Negligence of Thief or Other Per- 
son Not Authorized to Operate Vehicle, Oct., p. 516 

Liability Insurance—Delay in Giving Notice Relieves Insurer, Oct., p. 516 

Life Insurance—Beneficiary’s Voluntary Manslaughter Plea Does Not Bar 
Action Under Policy, Jan., p. 12 

Life Insurance—Burial Discount Agreements Held to be Insurance Contracts, 
\pril, p. 177 

Life Insurance—Change of Beneficiary, April, p. 177 

Life Insurance—Change of Beneficiary Not Effected by Mere Intention, Jan., 
p. 12 

Life Insurance—Death of Fugitive From Justice Resisting Arrest was not 
Accidental within Terms of Policy, Oct., p. 517 

Life Insurance—Directed Verdict for Insurer in Suicide Case Upheld, July, 
p. 342 

Limitation of Actions—Insurer Not Estopped from Denying Liability After 
Expiration of Statute of Limitations, Jan., p. 12 

Malpractice Action—Jumping to Conclusions Does not Create Cause of Ac- 
tion, April, p. 177 

Malpractice Action—Statute of Limitations Commences to Run When Course 
of Treatment Ends, Oct., p. 517 
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a Tee Safety Responsibility Law Held Unconstitutional, 

ct., p. 

Negligence—Customer’s Contributory Negligence Precludes Recovery in Slip 
and Fall Action, Oct., p. 518 

Negligence—Minors Held to Adult Standards of Care When Operating Auto, 
Airplane or Power Boat, Oct., p. 518 

Negligence—No Forseeability, No Duty, No Negligence, April, p. 178 

Negligence—Swimmer’s $473,000 Award Reversed, Oct., p. 519 

Products Liability—Adequacy of Warning, April, p. 178 

Products Liability—Liability Insurer Has Cause of Action for Indemnity 
Against Manufacturer, Jan., p. 13 

Products Liability—Salk Vaccine Manufacturer Held Liable for Breach of 
Implied Warranty of Merchantability, Jan., p. 13 

Release—Contribution Not Barred by Execution of Release, Jan., p. 13 

Release—Parent’s Indemnifying Agreement Void as Against Public Policy, 
July, p. 342 

Statute of Limitations—Resident Motorist Leaving State Does not Toll 
Statute, Oct., p. 519 

Trial Tactics—Conduct of Counsel for Plaintiff and Defendant Criticized, Jan., 


Voir Dire—Question Concerning Opinion as to Amounts of Jury Verdicts 
Improper, July, p. 343 

Workmen’s Compensation—Employee’s Injuries Received When Playing Soft- 
ball not Compensable, April, p. 179 

Workmen’s Compensation—Industrial Board has Burden of Proof to Estab- 
lish That no Beneficiaries Exist, Jan., p. 14 

Workmen’s Compensation—No Presumption that Unexplained Fall Arose Out 
of Employment, Oct., p. 519 


CERVICAL SPINE 
See Medico-Legal 


CHAPPELL, R. HARVEY, JR. 
Current Decisions—Jan., p. 6; April, p. 169; July, p. 33; Oct., p. 511 


CIVIL AERONAUTICS BOARD 


Civil Aeronautics Board Accident Investigation Hearings—Boon or Bane, 
G. I. Whitehead, Jr., April, p. 258 


CLARK, JAMES E. 
The Law of Fidelity Bonds, April, p. 210 


COLEMAN, FLETCHER B. 
The Way of the Transgressor is “Easy”, April, p. 198 


COMMITTEES 


See Reports of Committees 

Convention Committees—Thirty-Fourth Annual Convention, April, p. 185 
Convention Committees—Thirty-Fourth Annual Convention, April, Supp. p. 10 
Standing Committees—1960-61, April, Supp. p. 6 

Standing Committees—1961-62, Oct., p. 503 


CONLEY, SCOTT 
Products and Warranties: The Battle Has Just Begun, April, p. 201 


CONTRACT BONDS 
The Handling of Contract Bond Claims, Robert R. Hume, Jan., p. 36 


CONVENTION PROCEEDINGS 
Thirty-Fourth Annual Convention, Oct., p. 539 


CORONARY DISEASE 

See Medico-Legal 

COURT CONGESTION 

The Automobile In Court, William E. Knepper, Jan., p. 109 


CREECH, OSCAR, JR. 
Abdominal Injuries, Oct., p. 651 


CURRENT DECISIONS 


See Cases Digested 
Jan., p. 6; April, p. 169; July, p. 333; Oct., p. 511 
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CURTZWILER, FRANCIS C. 
Hypertrophic Osteosclerosis (Bony Spur) of the Lumbar Spine, April, p. 304 


DADE COUNTY 
Grand Jury Report, Jan. p. 30 


DAVIS, JOHN H. 
Cardiac Injury in Bodily Trauma: A Clinical Study, July, p. 493 


DEFENSE APPROACH 
A New Approach for the Defense, Preston E. Ericksen, Oct., p. 621 


DEFENSE PREPARATION 

Trial _— for the Personal Injury Defense, Harley J. McNeal, April, 
p. 

DEFENSE RESEARCH INSTITUTE 


Annual Meeting, April, p. 183 
Of Torts Today, Stanley C. Morris, July, p. 382 
Report of the Defense Research Institute, Oct., p. 556 


DEMONSTRATIVE EVIDENCE 
See Evidence 


DETECTIVES 
See Investigation 


DISK DISEASE 
See Medico-Legal 


EDEIKEN, JACOB E. 
Degenerative Disk Disease of the Cervical Spine, April, p. 298 


ELAM, JOHN C. 
Settlement Procedures, Oct., p. 602 


ELECTROENCEPHALOGRAPHY 
See Medico-Legal 


ELVIDGE, A. R. 
Intervertebral Disc Disease Caused by the Brucella Organism, Oct., p. 663 


ERICKSEN, PRESTON E. 
A New Approach for the Defense, Oct., p. 621 


EVIDENCE 
Government Records and Reports in Civil Litigation, Robert W. Miller, July, 


p. 
The Misuse of Demonstrative Evidence, Stephen A. Milwid, July, p. 435 


EXCESS LIABILITY 

Ancillary Rights of the Insured Against His Liability Insurer, Robert E. 
Keeton, July, p. 395 

Lawsuits for Wrongful Refusal to Defend or to Settle, Joseph W. Jarrett, 
Jan., p. 58 

Safeguarding Against Claims in Excess of Policy Limits, Carl F. Wymore, 


Jan., p. 34 


FEDERAL TAX LIENS 
The Surety and Federal Tax Liens, J. Paul McNamara, Jan., p. 92 


FEDERAL TORT CLAIMS ACT 
Counterclaims Against the United States Under the Federal Tort Claims Act 
and the Tucker Act, Royal H. Brin, Jr., April, p. 263 


FIDELITY BONDS 
The Law of Fidelity Bonds, James E. Clark, April, p. 210 


FIETING, LEROY W. 
Arbitration Under the Uninsured Motorists Coverage, Oct., p. 629 
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FOOT FRACTURES 
See Medico-Legal 


FORAND LEGISLATION 
Forand Legislation and Helvering v. Davis, G. Robert Muchmore, Jan., p. 123 


FOSTER, HARRY C., JR. 
Humpty Dumpty, Jan., p. 130 


FRACTURES 

See Medico-Legal 

FRIEDENBERG, ZACHARY B. 

Degenerative Disk Disease of the Cervical Spine, April, p. 298 


GALLAGHER, EDWARD 
Remedies Available Under Indeminity Agreements, Jan., p. 84 


GANS, ALFRED W. 
A Lawyer’s Quick Approach to Insurance Problems, April, p. 218 


GARDNER, W. JAMES 
Infections Involving the Intervertebral Disks, April, p. 292 


GEIGER, LESLIE E. 
Fusion of Vertebrae Following Resection of Intervertebral Disc, Oct., p. 644 


GLENN, F. 

Traumatic Injuries to Abdominal Organs, July, p. 476 

GOURLEY, WALLACE S. 

Streamlining and Expediting Justice by the Court and Trial Bar, Jan., p. 23 
GRAHAM, JOHN C. 

Report of Financial Responsibility Committee—1961, Oct., p. 535 
GURDJIAN, E. S. 


Photoelastic Confirmation of the Presence of Shear Strains at the Craniospinal 
Junction in Closed Head Injuries, July, p. 490 


HEAD INJURIES 

See Medico-Legal 

HEART DISEASE 

See Medico-Legal 

HERD, J. VICTOR 

The Integrity of the Insurance Image, July, p. 390 


“HOLD-HARMLESS” AGREEMENTS 


Shifting Risks Through Insurance and “Hold-Harmless” Agreements, Charles 
F. Bachmann, Oct., p. 617 


HUME, ROBERT R. 
The Handling of Contract Bond Claims, Jan., p. 36 


HUNTING, ROGER BRYANT 
Payment for Accident. Victims: The Claimant’s Eye View, July, p. 425 


HUTCHESON, STERLING 

The Statute of Limitations in California Medical Malpractice Cases, April, 
p. 269 

HYPERTROPHIC OSTEOSCLEROSIS 

See Medico-Legal 

INDEMNITY AGREEMENTS 

Remedies Available Under Indemnity Agreements, Edward Gallagher, Jan., 
p. 84 


INJURY INDUSTRY 
The Way of the Transgressor is “Easy”, Fletcher B. Coleman, April, p. 198 
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INSURANCE, DISCLOSURE OF 

Insurance Against Liability: An Anomaly in Neglirence Cases, Eugene J. 
McDonald, July, p. 415 

INSURANCE IMAGE 

The Integrity of the Insurance Image, J. Victor Herd, July, p. 390 


INSURANCE PROBLEMS 
A nz Quick Approach to Insurance Problems, Alfred W. Gans, April, 
p. 


INSURED 
“Who Is The Insured” Revisited, Norman E. Risjord and June M. Austin, 
Jan., p. 100 


INTERVERTEBRAL DISKS 
See Medico-Legal 


INVESTIGATION 
Special Investigation As An Ingredient of Successful Trial Work, Robert W. 
Schooley, April, p. 252 


JARRETT, JOSEPH W. 
Lawsuits for Wrongful Refusal to Defend or to Settle, Jan., p. 58 


JUNKERMAN, WILLIAM J. 
Report of Aviation Insurance Committee, July, p. 361 


JURY VERDICTS 
Jury —_— Angeles Metropolitan Area, Frank W. Woodhead, April, 
p. 
JUSTICE 
Streamlining and Expediting Justice by the Court and Trial Bar, Hon. Wallace 
S. Gourley, Jan., p. 23 


KARR, PAYNE 
President’s Page, Oct., p. 502 


KATZ, GEORGE 
Automobile Medical Payments Coverage—A Changing Concept, April, p. 276 


KEETON, ROBERT E. 
Ancillary Rights of the Insured Against His Liability Insurer, July, p. 395 


KELLY, PATRICK J. 
“Mysterious Disappearance” Defined, Jan., p. 72 


KNEPPER, WILLIAM E. 

The Automobile in Court, Jan., p. 109 

Report of Editor, Oct., p. 546 

KUVIN, HERBERT A. 

Attorney’s Fees in Arbitration Pursuant to Uninsured Motorist Policy Pro- 
visions, Oct., p. 63 

LASKY, IRVING I. 

Cardiac Injury in Bodily Trauma: A Clinical Study, July, p. 493 


LAW REVIEWS 
Reviewing the Law Reviews, Jan., p. 15; April, p. 191; July, p. 344; Oct., p. 521 


LIABILITY INSURANCE 

A Federal Judge Looks at Liability Insurance, John R. Brown, Oct., p. 576 

Ancillary Rights of the Insured Against His Liability Insurer, Robert EF. 
Keeton, July, p. 395 

Insurance Against Liability: An Anomaly in Negligence Cases, Eugene J. 
McDonald, July, p. 415 


LIFE INSURANCE 
The Anatomy of Life Insurance, John O. Todd, Jan., p. 138 
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LISSNER, H. R. 


Photoelastic Confirmation of the Presence of Shear Strains at the Cranio- 
spinal Junction in Closed Head Injuries, July, p. 490 


LOADING AND UNLOADING 
Who Is “The Insured” Revisited, Norman E. Risjord and June M. Austin, 
Jan., p. 100 


LUMBAR SPINE 
See Medico-Legal 


McDONALD, EUGENE J. 
Insurance Against Liability: An Anomaly in Negligence Cases, July, p. 415 


McINNIS, DONALD 
Glimpses at Advocacy, Oct., p. 560 


McLAURIN, ROBERT L. 
Acute Subdural Hematoma, July, p. 484 


McNAMARA, J. PAUL 
The Surety and Federal Tax Liens, Jan., p. 92 


McNEAL, HARLEY J. 
Trial Preparation for the Personal Injury Defense, April, p. 241 


MALPRACTICE 
See Medico-Legal 


MARTIN, WILLIAM F. 
The Impartial Medical Testimony Project, Oct., p. 612 


MEDICAL PAYMENTS 
Automobile Medical Payments Coverage—A Changing Concept, George Katz, 
April, p. 276 


MEDICAL TESTIMONY PROJECT 
The Impartial Medical Testimony Project, William F. Martin, Oct., p. 612 


MEDICO-LEGAL 

Abdominal Injuries, Oscar Creech, Jr., Oct., p. 653 

Acute Subdural Hematoma, Robert L. McLaurin and Forrest T. Tutor, July, 

. 484 

Book Review—Curran, Law and Medicine, Text and Source Materials on 
Medico-Legal Problems, Robert W. Miller, Oct., p. 670 

Degenerative Disk Disease of the Cervical Spine, Zachary B. Friedenberg, 
Harold A. Broder, Jacob E. Edeiken, H. Newton Spencer, April, p. 298 

Cardiac Injury in Bodily Trauma: A Clinical Study, Irving I. Lasky and John 
H. Davis, July, p. 493 

Fractures of the Foot, Robert G. Thompson, April, p. 283 

Fusion of Vertebrae Following Resection of Intervertebral Disc, Leslie E. 
Geiger, Oct., p. 644 j 

Hypertrophic Osteosclerosis (Bony Spur) of the Lumbar Spine, Max T. 
Schnitker and Francis C. Cirtzwiler, April, p. 304 

Infections Involving the Intervertebral Disks, Arthur L. Scherbel and W. 
James Gardner, Apfil, p. 292 : 

Intervertebral Disc Disease Caused by the Brucella Organism, J. A. Aguilar 
and A. R. Elridge, Oct., p. 663 

Legal Aspects of Coronary Disease, Howard B. Sprague, Jan., p. 154 

Medicolegal Aspects of Specific Sensitivity, Charles M. Whitmore, Jan., p. 149 

Photoelastic Confirmation of the Presence of Shear Strains at the Cranio- 
spinal Junction in Closed Head Injuries, E. S$. Gurdjian and H. R. Lissner, 
July, p. 490 

Post Traumatic Neuroses, E. W. Shannon, July, p. 472 

Report of Malpractice Insurance Committee, July, p. 374 

The Clinical Use of Electroencephalography, Paul C. Bucy, Jan., p. 144 

The Counterfeit Phrase of Neck Lash Injuries, J. E. M. Thomson, Jan., p. 148 

The Statute of Limitations in California Medical Malpractice Cases, Sterling 
Hutcheson and Donald G. Smedley, April, p. 269 

Trauma Or Strain and Heart Disease, Donal R. Sparkman, Oct., p. 638 
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Traumatic Injuries to Abdominal Organs, F. Glenn and B. Thorbjarnarson, 
July, p. 476 
Whiplash Injury—End Results in 88 Cases, Francis D. Threadgill, Jan., p. 161 


MEMBERSHIP 
Alphabetical Membership List 1960-61, April, Supp. p. 17 
Geographical Membership List 1960-61, April, Supp. p. 65 


MID-WINTER LUNCHEON 
January 28, 1961, April, p. 181 
January 27, 1962, Oct., p. 508 


MILLER, ROBERT W. 

Government Records and Reports in Civil Litigation, July, p. 442 

Managing Editor, Insurance Counsel Journal, April, p. 180 

Review of Curran, Law and Medicine: Text and Source Materials on Medico- 
Legal Problems, Oct., p. 670 


MILWID, STEPHEN A. 
The Misuse of Demonstrative Evidence, July, p. 435 


MONTGOMERY, RICHARD B. 
Report of Automobile Insurance Committee, July, p. 356 


MOODY, DENMAN 
President’s Page, Jan., p. 4; April, p. 168; July, p. 330 
President’s Report, Oct., p. 543 


MORRIS, STANLEY C. 


Of Torts Today, July, p. 382 
Report of Defense Research Committee—1961, Oct., p. 528 
Report of Defense Research Institute, Oct., p. 556 


MUCHMORE, G. ROBERT 
Forand Legislation and Helvering V. Davis, Jan., p. 123 


MYSTERIOUS DISAPPEARANCE 
“Mysterious Disappearance” Défined, Patrick J. Kelly, Jan., p. 72 


NEUROSES 
See Medico-Legal 


NEW MEMBERS 
Jan., p. 5; April, p. 184; July, p. 331; Oct., p. 510 


NORDSTROM, ROBERT J. 
Reviewing the Law Reviews, Jan., p. 15; April, p. 191; July, p. 344; Oct., p. 521 
Education for the Lawyer, Oct., p. 597 


NUCLEAR ENERGY 
Problems of Indemnity for Workers Injured by Radiation, Charles R. Wil- 
liams, Jan., p. 133 


OMNIBUS CLAUSE 
“Who Is The Insured” Revisited, Norman E. Risjord and June M. Austin, 
Jan., p. 100 


OPEN FORUM 

A Federal Judge Looks at Liability Insurance, John R. Brown, Oct., p. 576 

American and Ontario Practice Compared in the Jury Trial of Tort Actions, 
Thomas N. Phelan, Q. C., Oct., p. 573 

Current Trends in the Products Liability Field, Wallace E. Sedgwick, Oct., 


Settling Personal Injury Claims, Jack R. Alton, Oct., p. 599 
Settlement Procedures, John C. Elam, Oct., p. 602 
Education for the Lawyer, Robert J. Nordstrom, Oct. . p. 597 


OUR READERS SPEAK 
Settlement Before Suit, Jan., p. 20 
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See Medico-Legal 
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Past Officers and Members of Executive Committee, April, Supp. 4 


PENNOYER, PAUL G., JR. 
Air Mail—Air Carrier’s Liability, Jan., p. 95 


PHELAN, THOMAS N. 

American and Ontario Practice Compared in the Jury Trial of Tort Actions, 
Oct., p. 573 

POLICY LANGUAGE 

Humpty Dumpty, Harry C. Foster, Jr., Jan., p. 130 


POLICY LIMITS 
See Excess Liability 


POST TRAUMATIC NEUROSES 
See Medico-Legal 


PREPARATION FOR TRIAL 
Trial _——, for the Personal Injury Defense, Harley J. McNeal, April, 
p. 


PRESIDENT’S PAGE 


Denman Moody, Jan., p. 4; April, p. 168; July, p. 330 
Payne Karr, Oct., p. 502 
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Current Trends in the Products Liability Field, Wallace E. Sedgwick, Oct., 


p. 585 
Products and Warranties: The Battle Has Just Begun, Wallace E. Sedgwick, 
and Scott Conley, April, p. 201 


REEDER, HERMAN W. 
Attorney Fees to be Charged to Insurance Clients, Jan., p. 118 
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Automobile Insurance Committee, July, p. 356 
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